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THE INTERSECTION OF 
INDIGENOUS PUBLIC HEALTH WITH LAW 
AND POLICY IN CANADA 
Constance MacIntosh* 
I. INTRODUCTION 
This chapter presents an overview of the law, policy and governance 
practices that are most directly implicated in the population health of 
Indigenous people who reside in Canada. The first section provides a 
general description of the socio-legal categories that are drawn upon in 
health policy, programming and legislation regarding Indigenous peoples. 
It briefly describes roles in funding and delivering community health 
services and programming, as well as disputes about responsibilities and 
some shortcomings.  
The second section provides an overview of the population health 
status of Indigenous peoples. Epidemiological data is presented, and select 
social determinants of health are also discussed, including education and 
income. Links are also drawn between poor health and intergenerational 
trauma.  There is a fuller discussion of how community health programming 
is designed, funded and delivered.  The section closes with an assessment 
of research gaps and research ethics.  
The third section moves into two case studies of environmental 
determinants of health that are pressing for the Indigenous population: 
quality and availability of housing, and quality of drinking water.  These 
case studies illustrate the operation of law and policy at various levels of 
jurisdiction and how these jurisdictions overlap. They also illustrate how 
constitutionally protected treaty rights, the legal implications of the special 
___________  
*  Viscount Bennett Professor of Law, Schulich School of Law. 
 The author is grateful to Dr. Brian Noble for providing thoughtful comments on earlier drafts 
of this chapter and to Jennifer Groenewold and Heather Webster for research assistance with 
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fiduciary relationship between the Crown and Indigenous peoples, and 
international law, are relevant for defining Canada’s responsibilities.  
The fourth section considers how traditional Indigenous health 
practices are regulated. Two topics are considered: traditional midwifery and 
traditional healers. Interwoven within this chapter are assessments of how 
Aboriginal rights and  constitututionalized doctrines may affect the 
lawfulness of existing legislation.  Instruments under which Indigenous 
peoples have asserted jurisdiction are also identtified. 
The final section describes First Nation jurisdiction over public 
health, and instruments which supplement this jurisdiction such as 
Contribution Agreements and Comprehensive Claims. This section ends 
with a discussion of likely public health consequences of Indigenous 
communities having meaningful control over their health programming. 
(a) The Indigenous Population & Health Services 
Relationships 
According to the most recent federal census, approximately 4.9 per 
cent of the Canadian population — about 1.7 million people — identify 
themselves as having Indigenous ancestry.1  
The Indigenous population is diverse, including approximately 50 
linguistically distinct groups, each with their own culture, and historic land 
base.2 Canadian legislation and policy reference several “categories” of 
Indigenous peoples, namely ‘Registered Indians’ or First Nation persons 
with ‘Status’, Non-Status First Nations persons, Metis people, and Inuit.  
These categores, which are discussed below, do not capture Indigenous 
diversity, and may or may not align with culturally meaningful groupings.. 
Nonetheless, these socio-legal categories often frame the collection and 
organization of data, which is in turn used by the Canadian state to make 
programming and policy decisions about health services and delivery for 
Indigenous peoples. The categories are also used to frame governance 
relationships. As a consequence, it is essential to understand how these 
categories include or exclude segments of the Indigenous population. 
The majority of people who self-identify as Indigenous, about 
744,855,3 fall into the federally created category of “Registered Indians” 
___________  
1  Statistics Canada, Aboriginal peoples in Canada: Key results from the 2016 Census (Ottawa: 
Ministry of Industry, 2017). Available from: https://www150.statcan.gc.ca/n1/en/daily-
quotidien/171025/dq171025a-eng.pdf?st=zvRBYFIi 
2  Canadian Population Health Initiative, Improving the Health of Canadians (Ottawa: Canadian 
Institute for Health Information, 2004) at 76. 
3  Statistics Canada, “Aboriginal peoples in Canada: Key results from the 2016 Census, p3. ” 
Online at <<https://www150.statcan.gc.ca/n1/en/daily-quotidien/171025/dq171025a-
eng.pdf?st=zvRBYFIi  
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(or “Status Indians”). That is, they are members of First Nations who meet 
certain criteria as set out in the federal Indian Act.4 As a consequence, they 
can apply to be registered on a list of “Indians” maintained by the federal 
government., hence the term ‘Registered Indian”.5 While the term 
“Registered Indian” is a legal term, in the Canadian context the term is 
experienced as offensive, and so  the remainder of this chapter will refer to 
status or registered First Nations persons. To return to the registration 
regime,the statutory criteria to qualify for registration are complex, and 
relate most immediately to parentage. The criteria are divorced from any 
culturally informed sense of Aboriginality or community. Certain federally 
administered health and social benefits, which are above and beyond those 
provided by provinces to all residents, are potentially available to those 
Indigenous people who are registered on INAC’s list. These include vision 
and dental care, as well as medical products, drugs and services.  
As of 2016, approximately 44.2% of status First Nations persons lived 
in First Nation reserve communities.6 Due to the operation of s.91(24) of 
the Constitution Act, which identifies ‘Indians and the lands reserved to the 
Indians’ as a federal head of power, the federal government is responsible 
for ensuring First Nation reserve communities have essential services, 
including community health programming.  In practice, many First Nation 
communities self-administer their community and public health 
programming, pursuant to transfer or contribution agreements with the 
federal government.   
Where First Nations have entered comprehensive claims agreements 
(aka ‘modern treaties’), these usually include provisions recognizing First 
Nation jurisdiction over health.  The agreements also provide for Fiscal 
Financing Agreements under which block funding is transferred to the First 
Nation to resource governance essential services including health.7 
Approximately 232,374 individuals, or 25 per cent of all persons who 
self-identify as First Nations, either do not meet the statutory criteria for 
registration or do meet the criteria but have chosen not to apply to be 
registered.8 The members of this population are often referred to as “non-
status First Nations.”  Canada has historically taken the position that despite 
___________  
4  Indian Act, R.S.C. 1985, c. I-5, ss. 6-7. 
5  Ibid., s. 5. 
6 Statistics Canada, supra note 2at 3.   
7 See for example Nisga’a Final Agreement [SBC 1999] Chapter 2 sections 82-85  and Nisga’a’ 
Final Agreement / Implementation Report/ 2013-2014  at page 17. Online 
<http://www.nisgaanation.ca/sites/default/files/NLG2013-14AR-ENGOnline.pdf>  
8  Statistics Canada supra note 2 at 3; Senate, Standing Committee on Social Affairs, Science 
and Technology, The Health of Canadians — the Federal Role (Interim Report: Volume Four 
— Issues and Options) (September 2001) at 129 (Chair: Hon. M. Kirby) (“The Kirby 
Report”). 
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being responsible for “Indians”, pursuant to s91(24) of the Constitution Act, 
that its jurisdiction only extends to First Nations people who are registered 
as status under the Indian Act.  Canada has thus excluded non-status First 
Nations persons from accessing most of the benefits or services it extends 
to registered First Nations persons and communities, leaving them to draw 
upon provincial community health programming. Such programming is 
designed for a province’s general populations needs, and has often been 
found to not be culturally or practically relevant or appropriate for 
Indigenous persons.9 This situation may change, due to a 2016 decision of 
the Supreme Court of Canada which is discussed in detail below, in which 
the court found that the federal government is responsible for all First 
Nations persons, not just those who have status under the Indian Act,  as a 
matter of Constitutional interpretation.  
Prior to 1985, eligibility for registration was determined by paternity 
and passed through the male line, so could be gained or lost by women 
through marriage. Status women who married non-Status men were 
removed from the registry, and lost their benefits. The children of these 
women were also ineligible to register for status. However, where a Status 
man married a non-Status woman, that woman gained the right to register 
for status, as did their children. 
These sexually discriminatory provisions partially were reformed in 
1985, pursuant to Bill C-31.10 The bill allowed many women who had lost 
status to regain it, and allowed some of their descendants to register for 
status as well.11 Despite the amendments, the bill still treated descendants 
differently based upon whether they traced their ancestry through the 
maternal or paternal lines.  Several provisions were ultimately determined 
to violate the Canadian Charter of Rights and Freedoms.,12 and the federal 
government once again amended the legislation in 2010 through Bill C-3.13 
However, the revised  legislation was still sexually discriminatory, because 
it treated the grandchildren of women who were reinstated differently than 
the grandchildren of such women’s brothers (who never lost status).14 Bill 
___________  
9 Health Council of Canada, Empathy, dignity, and respect: Creating cultural safety for 
Aboriginal people in urban health care (Toronto: Health Council of Canada, 2012) at 4.  
10  An Act to Amend the Indian Act, R.S.C. 1985, c. 32 (1st Supp.), amending R.S.C. 1985,  
c. I-5 (“Bill C-31”). Bill C-31 primarily modified ss. 6 and 7 of the Indian Act, R.S.C. 1985, 
c. I-5. 
11  One of the other changes brought about by Bill C-31, ibid., is that it is no longer possible for 
women to gain a right to register by virtue of marrying a man with Status.  
12 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, 
c. 11 [the “Charter”]. McIvor v. Canada (Registrar, Indian and Northern Affairs), [2007] 
B.C.J. No. 1259, 2007 BCSC 827 (B.C.S.C.), vard [2009] B.C.J. No. 669, 2009 BCCA 153 
(B.C.C.A.), leave to appeal dismissed [2009] S.C.C.A. No. 234 (S.C.C.). 
13  Gender Equity in Indian Registration Act, S.C. 2010, c. 18. 
14 Descheneaux v Canada (Attorny General), 2015 QCCS 3555,  [2015] QJ No 7049.. Although 
an order was issued to declar the provision in question invalid, it was suspended to give time 
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S-3 is now partially in force, and is intended to be a complete remedy.15 
While these matters were being heard before domestic courts, a challenge 
was also filed with the United Nations Human Rights Committee in 2010. 
The Committee released its decision in 2019, and determined the 
Government of Canada was in violation of the International Covernant on 
Civil and Political Rights.  In particular, that the status provisions 
discriminated against First Nations Women and their decendants. 16  
Bill C-31 was also intended to counter the consequences of other 
legislation under which Registered First Nations people had lost status. For 
example, they had to “enfranchise” and denounce their status in law if they 
wished to obtain the right to vote, to serve in the military or to train for 
certain professions, such as medicine or law. Under Bill C-31, many of 
these individuals, and some of their descendants, became eligible to be 
registered for status once again. 
Between 1985 and 2002, more than 114,000 First Nations people 
applied for and were granted status pursuant to Bill C-31.17 This increase in 
population resulted in increased demand for on-reserve housing and other 
services which are administered by First Nation Band Councils, and largely 
funded through transfer agreements with the federal government.  
However, additional resources were not committed to reflect the increase 
in population, despite the fact that reserve communities were already over-
crowded, leading to community tension and frustration. It is estimated that 
since being enacted in 2010, that Bill C-3 has resulted in approximately 
44,000 individuals being newly entitled to registration, with more than 
37,000 of these individuals being First Nations persons who live off-
reserve.18  
Another Indigenous population is the Inuit, who according to the 2016 
census number approximately 65,030.19 The 2011 National Housing Survey 
found that 73.1% of Inuit live in Inuit Nunangat.  Inuit Nunangat comprises 
four Arctic coastal regions: northern and southeastern Labrador, Nunavik 
___________  
for legislative amenements. Descheneaux v Canada (Attorny General 2017 QCCA 1238, 
[2017] 283 A.C.W.S. (3d) 678. 
15  See Government of Canada, “Eliminating known sex-based inequities in Indian registration” 
at << https://www.aadnc-aandc.gc.ca/eng/1467214955663/1467214979755>>  A report to 
Parliament on consultations concerning Bill S-3 is to be tabled by June 19, 2019. 
16  UN Human Rights Committee (HRC), Communication No. 2020/2010: Human Rights 
Committee: Decision adopted by the Committee at its 124th session (8 October – 2 November 
2018) 1 November 2018, CCPR/C/124/D/2020/2010.  
17  S. Clatworthy, Indian Registration, Membership and Population Changes in First Nation 
Communities (Ottawa: Indian and Northern Affairs Canada, 2005) at 1.  
18  Indian and Northern Affairs Canada, Estimates of Demographic Implications from Indian 
Registration Amendment (Ottawa: Minister of Public Works and Government, 2010) at 4. 
19  Statistics Canada. 2017. 2016 Census. Statistics Canada Catalogue no.98-316-X2016001. 
Ottawa. Released November 29, 2017. 
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in northern Quebec, Nunavut, and Inuvialuit in the northwestern portion of 
the Northwest Territories.20 Of those Inuit who live elsewhere, just under 
40% live in southern urban areas, with the largest population being in 
Edmonton.21 Inuit speak a common language, Inuktituk, of which there are 
six different dialects. Inuit are excluded from registration under the Indian 
Act, although the federal government accepts jurisdictional responsibility 
for them and so provides a level of health and social services programs. 
This relationship is varied in different regions. For example, under the 
James Bay Northern Quebec Agreement, Quebec is responsible for 
transferring funding to support any health services for Inuit people which 
are not included in provincial programs if such services are provided by the 
federal government to Indigenous peoples.22 
The last key socio-legal category is Métis. “Métis” refers to the 
population that formed historic communities comprised of descendants 
from marriages between Indigenous people and those of European descent. 
These communities were and are located primarily in Ontario, Manitoba, 
Saskatchewan and Alberta. There are almost 587,545 Métis people living 
in Canada.23 Once again, Métis people usually do not qualify for 
registration under the Indian Act and so, as a matter of policy, have 
historically not benefitted from comprehensive and Indigenous-specific 
health or social benefits from the federal government and instead are 
required to draw on provincial programs that were not designed with their 
needs in mind.  As discussed below, the Supreme Court of Canada has 
rejected Canada’s position on jurisdictional responsibility, and negotiations 
are under way for a strong federal role in supporting Metis health. 
A variation on this situation exists in Alberta, which recognized 
distinctive Metis communities, called settlements, in 1938.  An short-term 
accord was entered into in 1989 under which the province would transfer 
funding to Metis settlements for them to deliver some essentail services 
including community health.24 Their relationship is currently governed by 
___________  
20  Statistics Canada, National Household Survey, 2011 Aboriginal Peoples in Canada: First 
Nations People, Metis and Inuit Catalogue No 99-011-X2011001 (Ottawa: Statistics Canada, 
2011) at 14. Online at << https://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-011-x/99-
011-x2011001-eng.cfm#a5>>. 
21  Ibid., at 15 
22 James Bay Northern Quebec Agreement, section 15.0.19 
23  Statistics Canada, Census Profile, 2016 Census. Catalogue No 98-316-X2016001 (Ottawa: 





24  See Catherine Bell, Alberta Métis Settlement Legislation: An Overview of Ownership and 
Management of Settlement Lands (Regina: Canadian Plains Research Centre, University of 
Regina, 1994). 
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the 2010 “Long Term Governance and Funding Arrangements”, under 
which the Government of Alberta and the Metis Settlements General 
Council committed to initatives under which Settlements can “effectively 
and effeciently deliver core services…on par with neighbouring 
communities…that promote safe and healthy communities.”25  It is not yet 
clear what specific arrangements will arise.  Some questions have arisen, 
but not been pursued, about whether such arrangments are constitutionally 
legitimate.26 
II. THE POPULATION HEALTH OF INDIGENOUS 
CANADIANS 
This section presents a sampling of epidemiological data, selected to 
provide an overview of the health status of Indigenous peoples. The 
conclusions of several national reports are briefly described. Specific data 
is referenced to illustrate rates of infectious diseases and non-
communicable chronic illnesses. To maintain an interconnected  
perspective on  health, income and educational attainment are also 
described, as well as connections between poor health and the 
intergenerational trauma caused by residential schooling. Having 
established these baseline conditions, this section then moves to a 
consideration of public and community health services. The delivery of 
these services is complicated by issues of jurisdictional and constitutional 
interpretation, as well as gaps in research data. This section closes with a 
consideration of protocols regarding health-based research with Indigenous 
populations. 
(a) Epidemiological Data 
In his 2002 report on health, Roy Romanow asserted that the “deep 
and continuing disparities” between the health of Indigenous and non-
Indigenous populations is “simply unacceptable”.27 Two years earlier, the 
Senate committee chaired by Senator Kirby, had similarly observed that 
“the state of health of Aboriginal Canadians and the socio-economic 
___________  
25  Government of Alberta-Metis Settlements General Council, “Long-Term Governance and 




26 Lisa Weber, “Opening Pandora’s Box: Metis Aboriginal Rights in Alberta” (2004), 67 Sask L 
Rev 315 at para 15. 
27  Commission on the Future of Health Care in Canada, Building on Values: The Future of 
Health Care in Canada — Final Report (Saskatoon: Commission on the Future of Health 
Care in Canada, 2002) at 211 (Commissioner: R.J. Romanow). 
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conditions in which they live remain deplorable”.28 Romanow’s and 
Kirby’s conclusions were quite similar to those described in 1996, when the 
Royal Commission on Aboriginal Peoples found that “despite the large 
sums spent by Canadian governments to provide [medical] services, 
Aboriginal people still suffer from unacceptable rates of illness and 
disease”.29 
The 2003 Naylor Report described the disparity between the health 
status indicators of First Nations and Inuit peoples, and non-Indigenous 
Canadians, as “a national disgrace.”30 The Chief Public Health Officer’s 
2016 report on comparative health data shows that the gap persists.31 
This disparity can be identified through a variety of markers. It is 
present in terms of mental well-being32, rates of infectious diseases, non-
communicable illnesses, and experiences of social determinants of health. 
For example, while only making up 3.9% of the Canadian population, in 
2014 Indigenous people accounted for 21% of the reported cases of 
tuberculosis, with tuberculosis rates among Inuit being almost 50 times the 
Canadian rate.33 Chronic diseases are similarly present at elevated rates, 
with 60.1 per cent of the off-reserve Indigenous population (as contrasted 
with 49.6 per cent of the non-Indigenous population) reporting having been 
diagnosed with a chronic illness. Even more troubling is the fact that the 
diagnoses for Indigenous people show high rates of the six core chronic 
illnesses: diabetes, cardiovascular disease, chronic respiratory diseases, 
musculoskeletal conditions, cancer, and severe mental illness.34  These high 
rates of chronic health conditions must not be viewed in isolation, but with 
regard to the relationship between health inequities and racist state policy 
which has both neglected Indigenous populations and created conditions of 
vulnerability including food insecurity, poverty, and cultural and political 
___________  
28  Senate, Standing Senate Committee on Social Affairs, Science and Technology, The Health 
of Canadians — the Federal Role (Interim Report: Volume Four — Issues and Options) 
(Ottawa: Standing Senate Committee on Social Affairs, Science and Technology, 2001) at 
129 (Chair: Hon. M. Kirby). 
29  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 119. 
30  National Advisory Committee on SARS and Public Health, Learning from SARS: Renewal 
of Public Health in Canada (Ottawa: Health Canada, 2003) (Chair: Dr. D. Naylor) [“Naylor 
Report”] at 79. 
31 Chief Public Health Officer, Health Status of Canadians 2016  (Ottawa: Public Health Agency 
of Canada, 2016) [“Health Status”] 
32 See Constance MacIntosh, ““Indigenous Mental Health: Imagining a Future where Action 
Follows Obligations and Promises” 2017 54:3 Alta L Rev 589 
33 Ibid at page 61. 
34  Jeff Reading, The Crisis of Chronic Disease among Aboriginal People: A Challenge for 
Public Health, Population Health and Social Policy (Victoria, B.C: Centre for Aboriginal 
Health Research, 2010) at 79. 
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dispossession35 and both the direct and intergenerational impacts of 
children having been coerced to reside at residential schools.36   
The overall data on illness and disease is stark, but it is essential to 
recognize that the situation varies. For example, data from 2007-2010 
indicates that First Nations persons living off-reserve, Metis people and 
Inuit were less likely to have cardiovascular disease or high-blood pressure 
than do non-Indigenous persons.37  
Life expectancy data helps paint an overall picture. Projections for 
persons born in 2017 suggest a life expectancy for all Canadians of 79 for 
men and 83 for women.  Data for First Nations persons predicts a loss of 
appropriately 6 years, to 73 for men and 78 for women, and an astonishing 
loss of over 10 years for Inuit, of 64 for men and 73 for women.38 
Information on social determinants of health is pertinent here, for 
showing connections across lifespans and through generations. For 
example, the 2011 census showed 29% of Aboriginal people did not 
graduate from high school, as compared to the 15% non-graduation rate 
across Canada.  Troublingly, but not surprisingly, the lowest rates of 
educational attainment are for First Nations and Inuit communities, whose 
high school completion rates are less than 41%.  Commenting on this data, 
the Truth and Reconciliation Commission (“TRC”) observed that these are 
the same communities who have the “highest percentages of descendants 
of residential school survivors.”39    
With lower education comes limited employment opportunities, and 
thus earning potential.  The TRC reported that the Indigenous non-
Indigenous income gap is 30%, with child poverty for Indigenous children 
being at 40% (compared with 17% for all children).  The TRC further found 
that the depth of poverty that Indigenous people experience is much greater 
and lasts longer than when poverty is experienced by non-Indigenous 
people.40  The World Health Organization identifies a cycle between 
poverty and poor health, where poverty results in inadequate housing, food 
insecurity, unsafe water, and poor sanitation, all of which heighten the 
___________  
35 First Nations Information Governance Center, National Report of the First Nations Regional 
Health Survey, Phase 3: Volune (Ottawa, 2018) at  41. 
36 Truth and Reconcilliation Commission of Canada, Honouring the Truth, Reconciling for the 
Future: Summary of the Final Report of the Truth and Reconciliation Commission of Canada 
(2015) [TRC] at 158-60. 
37 Health Status, supra note 35 at 48. 
38 Ibid., at 8. 
39  TRC, supra  note 41 at 146. 
40 Ibid., at 146-7. 
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likelihood of poor health, and poor health in turn lessens the likelihood of 
breaking free from poverty.41  
It is not surprising that in 1996 the Royal Commission concluded the 
Indigenous population will not achieve good health until extremely broad 
social and political factors are addressed.42 Some of these factors, such as 
housing equity, are discussed below. 
(b) Public and Community Health Services 
The fundamentally inadequate situation reflects historically and 
legally entrenched divisions of powers and responsibilities, the marriage of 
these divisions through policy to socio-legal categorizations of Indigenous 
peoples, and the complexity of recovering from the ongoing social, cultural, 
political and economic consequences of colonialism. This final point is 
taken up in the last substantive section of this chapter. 
The cycle of poverty and poor public health outcomes is also, in the 
case of First Nation reserve communities, a product of systematic 
underfunding of essential services.  A recent decision of the Canadian 
Human Rights Tribunal, First Nations Child and Family Caring Society of 
Canada decision, 43 found Canada had long been approaching the funding 
of essential services in a discriminatory fashion because it was failing to 
fund in a manner that was comparable to provincial standards.  This 
decision was specifically argued on evidence concerning First Nation child 
and family services. Since its release a number of complaints have been 
filed with the Human Rights Commission based on evidence of systemic 
and discriminatory underfunding of other essential services that are 
pertinent for public health including “special education, health services, 
assisted living and income assistance benefits and policing.”44 
As noted above, Canada has generally interpreted its constitutional 
obligation to extend only to registered members of First Nations, and Inuit 
peoples.45 Indigenous Services Canada (ISC) has thus managed health 
___________  
41 World Health Organization, Poverty and Health  (2001)  
42  Ibid., at 109. 
43 First Nations Child and Family Caring Society of Canada v Canada (Minister of Indian Affairs 
and Northern Development) [2016] CHRT 2 
44 Canadian Human Rights Comission, “Submission to the Committee on The Elimination of 
Racial Discrimination on the Occasion of its Consideration of Canada’s 21st-23rd Periodic 
Reports (July 2017) at 10. 
45  The Supreme Court of Canada determined in 1939 that Inuit peoples were entailed within the 
jurisdiction granted under s. 91(24). Reference Re British North America Act, 1867 
(U.K.)[“Reference Re Eskimos”], [1939] S.C.J. No. 5, [1939] S.C.R. 104 (S.C.C.). Although 
there has been no judicial determination of whether this section also encompasses Métis 
people, or other members of First Nations without Status, this position is certainly arguable 
given the reasoning of the Court in this case.  
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programming for these populations while asserting provinces have 
jurisdiction — and so authority — to address the needs of the remainder of 
the Indigenous population.46 Provinces have denied holding formal 
responsibility, except in so far as Indigenous peoples are also provincial 
residents, with Alberta, as noted above, taking a unique approach.  Canada’s 
position was rejected by the Supreme Court of Canada in 2016.  In Daniels 
v Canada,   declarations were issued  that Métis and non-status Indians are 
“Indians” for the purposes of section 91(24).47  Canada had argued that such 
declarations served no purpose, because a finding of jurisdiction does not 
create a positive duty to act or legislate.  The court disgreed. Its conclusion 
turned on evidence that as both federal and provincial governments had 
denied jurisdictional responsibility for the particular well-being of Metis 
and non-status First Nations persons, that this had deprived these 
communities of necessary funding, programs, services and other benefits.48  
The declarations thus created clarity, and a line of accountability.49  Leading 
scholars believe there are strong arguments that provincial Metis 
legislation, such as that which exists in Alberta, are likely constitutional 
even though Metis fall under section 91(24).50  
In 2017, the Canada-Metis Nation Accord came into effect.  Its 
provisions include developing approaches to address the health needs and 
priorities of Metis, and developing collaborative governance practices.51 
The Accord was signed with the Metis National Council and its member 
federations.  There is on-going dispute concerning who can claim to be 
Metis, and who can represent Metis people in federal negotiations.52  
With regard to non-status First Nations persons and their well-being, 
the transition toward Canada accepting responsibility does not appear to be 
moving smoothly. In early 2019, the Canadian Human Rights Tribunal 
___________  
46 Before Indigenous Services Canada (ISC) was created, this programming was delivered 
through Health Canada.  
47  Daniels v. Canada (Minister of Indian and Northern Development),2016 SCC 12, [2016] 1 
SCR 99. 
48 Daniels at para 14  
49 For an analysis of what the implementation of Daniels could mean for the mental health of 
Metis and non-status First Nations persons, see Constance MacIntosh, “Indigenous Mental 
Health: Imagining a Future where Action Follows Obligations and Promises” (2017) 53:4 
Alta L Rev 589 at paras 41-54. 
50 Catherine Bell, “A New Era for Metis Constitutional Rights? Consultation, Negotiation and 
Reconciliation” (2015) 38(1) Man LJ 29 at para 16. 
51 Canada-Metis Nation Accord  (effective April 13, 2017), section 3.Online 
<https://pm.gc.ca/eng/canada-metis-nation-accord> 
52 See for example, Adam Gaudry and Chris Andersen, “Daviels v Canda: Racialized Legacies, 
Settler Self-Indigenouization and the Denial of Indigenous Personhood” (2016) 36 Topia 19 
at 28 where the authors argue that the Metis National Council’s definition ought of Metis 
ought to be determinative, and criticize the Supreme Court of Canada for creating a different 
– and much broader – definition. 
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heard an application for an interim order requiring the federal government 
to reverse a decision to not cover costs for a non-status First Nations child 
who urgently required health care. This order was granted in February, 
2019. 53   The  interim order will last until the tribiunal makes a final 
determination of the population of First Nations children for whom Canada 
is responsible in light of Jordan’s Principle. (This principle requires that 
Indigenous children receive the health care they require from the first 
govenment they approach, with any jusridictional issues to be determined 
later.) 54 
Indigenous Service’s Canada’s (ISC) programming activity for 
Indigenous peoples is directed through its First Nations and Inuit Health 
Branch (“FNIHB”). FNIHB’s funds or delivers community-based health 
promotion, primary care, and communicable disease control for First 
Nation on-reserve and Inuit communities, and administers some non-
insured health benefits (such as medication and medical devices) for all 
status members of First Nations.55 (An exception exists in British 
Columbia, where in 2013 a province-wide First Nations Health Authority 
came into being. It assumed responsibilty for the programs and services that 
had been administered by FNIHB.56) 
ISC funds a number of programs targeted at specific community 
health issues for First Nation communities, such as diabetes and drug and 
alcohol addiction.  Two pivital programs for supporting community well-
being are “Brighter Futures” and “Building Healthy Communities” where 
funds can be transferred to First Nation communities who may use them to 
design their own mental health programming and initiatives to address 
substance abuse.57 The Public Health Agency of Canada also plays a role, 
in delivering  limited programs that target Métis, Inuit and off-reserve members 
of First Nations. One key initative that was introduced in 1995 is the Aboriginal 
Head Start in Urban and Northern Communities program. This program “focuses 
on providing culturally appropriate early childhood development programs” in 
___________  
53 The application for the interim order can be viewed on line at: 
https://fncaringsociety.com/sites/default/files/2019.02.04_-
_caring_society_submissions_re_definition_of_first_nations_child_re_jordans_principle.pd
f .  The decision is available at First Nations Child and Family Caring Society of Canada v. 
Attorney General of Canada 2019 CHRT 7. 
54 Constance MacIntosh, “The Governance of Indigenous Health” in Joanna Erdman, Vanessa 
Gruben and Erin Nelson, eds, Canadian Health Law and Policy (5th Ed) 135 at 146-47 for a 
fulsome discussion of Jordan’s Principle. 
55  Government of Canada, Indigenous Services Canada, “First Nations and Inuit Health” 
<https://www.canada.ca/en/indigenous-services-canada/services/first-nations-inuit-
health.html?. 
56 British Columbia First Nations Health Authority, “About the FNHA” 
<http://www.fnha.ca/about/fnha-overview> 
57 Constance MacIntosh, “Indigenous Mental Health: Imagining a Future where Action Follows 
Obligations and Promises” (2017) 53:4 Alta L Rev 589 at paras 25-33. 
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the six key areas of “Indigenous culture and language, education, health 
promotion, nutrition, social supportm and parental and family involvement.”58 
In the face of jurisdictional disagreements, the fluid nature of 
Indigenous communities, and glaring health disparities, some provinces, 
including Alberta, Saskatchewan, Ontario and New Brunswick, have 
enacted legislation which authorizes their health ministries to enter 
agreements with Canada and First Nation communities regarding the 
delivery of health services for First Nations. 59 In no instance does the 
legislation require action.  
While some provinces have developed policies and frameworks for 
addressing health disparities beween their Indigenous and non-Indigenous 
populations, these policies may take a narrow focus: British Columbia’s 
province wide First Nations Health Authority appears to only apply to First 
Nations60, and the Nova Scotian framework seems to only recognize the 
needs of Mi’kmaq people.61 In each of these cases the unique health 
disparities experienced by Métis and other Indigenous  people living in the 
respective provinces do not seem to be included. The Northwest Territories 
is unique in having created a supplemental health benefits program 
specifically for the Métis population.62 
Thus, for the most part, non-status members of First Nations, 
members of First Nations with status but who live off-reserve, and Métis 
people who are not members of Alberta’s Metis Settlements, must rely on 
provincial community health programs and services, which are seldom 
tailored to be culturally appropriate for these populations, and are almost 
never created to address issues unique to the Indigenous population.  
The overall result is that health care programming and delivery 
depends upon a mix of eligibility factors, including ancestry (e.g., Inuit 
versus Métis), Indian Act recognition (e.g., status or non-status), place of 
residence (on- or off-reserve), and province of residence (e.g., Ontario or 
___________  
58 Public Health Agency of Canada, “Aboriginal Head Start in Urban and Northern Communities: 
Closing the Gap in Health and Education Outcomes for Indigenous Children in Canada” 
(Ottawa: Public Health Agency of Canada, 2016) <https://www.canada.ca/content/dam/hc-
sc/documents/services/publications/healthy-living/aboriginal-head-start/closing-the-gap-
fact-sheet-en.pdf> 
59  Public Health Act, R.S.A. 2000, c. P-37, s. 65; Hospitals Act, R.S.A. 2000, c. H-12, s. 45(2); 
Public Health Act, S.S. 1994, c. P-37.1, s. 4; Home Care and Community Services Act, S.O. 
1994, c. 26, s. 7; Public Health Act, S.N.B. 1998, c. P-22.4, s. 58. 
60  The Transformative Change Accord:Tripartite First Nations Health Plan (2005). Online: 
<http://www.gov.bc.ca/arr/social/health/plan.html>. 
61  See discussion in National Collaborating Centre for Aboriginal Health Looking for 
Aboriginal Health in Legislation and Policies, 1970 to 2008: The Policy Synthesis Project 
(Prince George, B.C.: National Collaborating Centre for Aboriginal Health, 2011) at 7. 
62  See Government of the Northwest Territories, “Metis Health Benefits”, online: 
<http://www.hlthss.gov.nt.ca/english/services/health_care_plan/metis_benefits/default.htm>. 
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Nova Scotia). These factors combine to produce silos of delivery 
characterized by duplication and gaps in services.63 
(c) Research Gaps 
There has been an increase in peer-reviewed research concerning the 
health status and health needs of Indigenous peoples in Canada over the last 
10 years, along with the rise in Indigenous participation in and ownership 
of the research itself.64 At the same time, research deficits remain. In a 2013 
overview of Indigenous health data in Canada, the National Collaborating 
Centre for Aboriginal Health noted that its findings on public health were 
limited by “the serious deficit in the availability of accurate, complete, and 
up to date statistical information about the health of certain sub-
populations.”65 Two important gaps have been identified in the literature. 
First, there is often a lack of disaggregation of study populations, as 
between First Nations, Metis,  and Inuit populations, as well as 
disaggregation for gender, geography and life stage.66 A pan-Indigenous 
approach to data collection and research masks the diversity of cultures and 
may undermine the potential for accurately identifying community needs 
and community relevant solutions.   There is also a significant research 
deficit concerning infants, children, males, Metis, and the health of urban 
Indigenous populations.67   
(d) Research Ethics and Protocols 
Protocols for health-related research involving Indigenous 
populations have undergone considerable transformations over the last 20 
years. These transformations respond to the fact that ethical safeguards 
were often inadequately addressed in the past, resulting in some research 
being exploitative. There has also been an acknowledgment that Indigenous 
perspectives of health were often missing from health research studies, 
which raised questions about relevance to and benefit for the subject 
community. A final motivation for change has been the growing 
international  recognition that Indigenous people have an inherent right to 
___________  
63  These issues are discussed in detail in Constance MacIntosh, “Jurisdictional Roulette: 
Constitutional and Structural Barriers to Aboriginal Access to Health” in C. Flood, ed., The 
Frontiers of Fairness (Toronto: University of Toronto Press, 2006). 
64 National Collaborating Centre for Aboriginal Health “ Landscapes of First Nations, Inuit and 
Metis Health: An Environmental Scan of Organizations, Literature and Research, 3rd Edition 
(National Collaborating Centre for Aboriginal Health: Prince George BC, 2014)(“NCCAH 
2014) at  71. 
65 National Collaborating Centre for Aboriginal Health, “An Overview of Aboriginal Health in 
Canada” (National Collaborating Centre for Aboriginal Health: Prince George BC, 2013) at 
p. 3  
66 NCCAH 2014, supra note 87 at 71  
67 NCCAH 2014, supra note 87  at 72 
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control knowledge and information about themselves and their 
communities,68 assertions which are acted upon when researchers come 
calling.69 
Both federal as well as First Nation governments and organizations 
have established protocols intended to address the above issues and also 
reflect the unique cultural and political character and concerns of 
Indigenous peoples and communities. For example, in Nova Scotia the 
Mi’kmaq Nation has developed the “Mi’kmaq Research Principles and 
Protocols”, under which any party seeking to conduct research within 
Mi’kmaq communities must submit an application to the Mi’kmaq Ethics 
Watch.70 The Watch evaluates the application for compliance with its 
protocols, and decides whether to require revisions, reject or permit the 
research (always subject to local community approval as well). 
On a federal level, the Canadian Institutes of Health Research 
(“CIHR”) has developed policies for funding research involving Indigenous 
people.71 Grants are awarded based on the understanding that researchers 
will comply with these policies. The policies are grounded in recognizing 
and deferring to Indigenous jurisdiction, as well as Indigenous values and 
traditions, and require researchers to allow the community to determine its 
level of participation in any given project. For example, they require 
researchers to recognize the right of communities to impose their own 
research protocols, and to participate in data interpretation. They also 
require a research agreement that incorporates and respects the Indigenous 
community’s views regarding accountability and responsibilities associated 
with knowledge transfer. In practice, these initiatives will likely result in 
health researchers needing to engage Indigenous communities long before 
they seek to actually do research, and to expect that project design will be 
highly collaborative. In turn, these protocols will likely result in 
improvements in the quality and relevance of health research. 
___________  
68  See UNDRIP articles 23 and 31.  See also  the First Nations Information Governance Centre, 
one of whose mandatess is to promote and and advance the principles of “OCAP”, that is, to 
ensure that information regarding Aboriginal peoples is subject to their Ownership, Control, 
Access and Possession. See online: <http://www.fnigc.ca/node/16>.   
69 C. MacIntosh, “Indigenous Self-Determination and Research on Human Genetic Material: A 
Consideration of the Relevance of Debates on Patents and Informed Consent, and the Political 
Demands on Researchers” (2005) 13 Health LJ 213 at 247-51. 
70  Mi’kmaq Ethics Watch’s protocol is available on their website, online:   
https://www.cbu.ca/indigenous-affairs/unamaki-college/mikmaq-ethics-watch/ 
71  Canadian Institutes of Health Research, Tri-Council Policy Statement: Ethical Conduct for 
Research Involving Humans, 2nd ed. (Ottawa: Canadian Institutes of Health Research, 2010), 
Chapter Nine, “Research Involving the First Nations, Inuit and Metis Peoples of Canada”.  
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III. ENVIRONMENTAL DETERMINANTS OF 
INDIGENOUS POPULATION HEALTH 
The perspective of many Indigenous peoples as to how to measure 
and promote health resonates with the population health approach. The 
Royal Commission on Aboriginal Peoples cited Henry Zoe, who summed 
up the Indigenous perception of health as follows: 
For a person to be healthy, [he or she] must be adequately fed, be educated, 
have access to medical facilities, have access to spiritual comfort, live in a 
warm and comfortable house with clean water and safe sewage disposal, 
be secure in cultural identity, have an opportunity to excel in meaningful 
endeavor, and so on. These are not separate needs; they are all aspects of 
the whole.72 
The National Aboriginal Health Organization similarly concluded 
that from an Indigenous perspective, health is generally not seen as separate 
and distinct from other aspects of life, and engages with physical, mental, 
emotional, social and spiritual factors.73   
One determinant of health that has not been cavassed above, and 
which is apposite considering this perspective,  is the state of the physical 
environment. The following section discusses two environmental factors 
that inform Indigenous population health, and which engage law and policy 
at different levels of jurisdiction. These factors are quality of housing and 
drinking water.  
(a) Housing 
This subsection commences with a review of data regarding the 
quality of housing, and the prevalence of overcrowding, in Indigenous 
households. There is then an examination of Indigenous claims regarding a 
right to housing.  These claims are based on treaties, the fiduciary 
relationship between the Crown and Indigenous peoples, and international 
___________  
72  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 206 [“Royal Commission Report”]. Henry Zoe testified before the Royal 
Commission in Yellowknife. Although all Aboriginal peoples and cultures are different from 
one another, it is the author’s opinion that this statement captures a perspective that can 
legitimately be attributed to most Aboriginal peoples in Canada. 
73  National Aboriginal Health Organization, Ways of Knowing: A Framework for Health 
Research by Policy Research Unit (Ottawa: National Aboriginal Health Organization, 2003) 
at 5. For further analysis of indigenous perspectives on health, see Assembly of First Nations, 
First Nations Regional Longitudinal Health Study (RHS) 2002/03: Results for Adults, Youth 
and Children Living in First Nations Communities (Ottawa: Assembly of First Nations/First 
Nations Information Governance Committee, 2007) at 1-4. 
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law. Finally, there is an overview of existing federal housing policies and 
programs. 
(i)  Housing Conditions of Indigenous Peoples 
Housing conditions are a critical factor for community health. Poor or 
inadequate housing is associated with a plethora of health and social 
problems, including increases in transmission of infectious and respiratory 
disease, chronic illness, risk of injury, mental health disorders, poor 
nutrition, and family tension and violence.74 All these conditions are present 
at elevated levels among the Indigenous population.  
Indigenous people live in homes, which on average, are poor both in 
terms of overcrowding and quality. There is a significant disparity between 
the living conditions of Indigenous people and non-Indigenous people. 
According to the 2016 Census, 19.4% of persons with an Aboriginal 
identify reported living in a home that required major repairs as compared 
to 6.0% of the non-Aboriginal Canadian population.75 When disagregated, 
26.2% of Inuit are identified as living in homes requiring major repair, and 
11.3% of Metis people.  There is a significant difference between the 
housing conditions of First Nations persons with registered or treaty status, 
of whom 27.4% live in homes requiring major repairs, versus 13.6% of First 
Nations persons without such status.76 When location of the residence is 
taken into account, the gap increases, with status First Nation persons who 
live in reserve communities being three times higher than those who reside 
outside of reserve communities, at 44.2% versus 14.2%77 The percentage 
of First Nations persons living in reserve communities in inadquate housing 
has increased over the last two years, and is up 0.8%.78 This is the level it 
was at in 2006.79 
Over-crowding is also documented. A total of 18.3% of the 
Aboriginal population reported living in over-crowded housing, as 
compared to  8.5% of the non-Aboriginal population.80 Over half (51.7%) 
of Inuit living in Inuit Nanangat live in over-crowded homes, with Nunavut 
residents at 56.4%, Nunavik residents at 52%, Nunatsiavut residents at 
___________  
74  National Collaborating Centre for Aboriginal Health (NCCAH), “Social Determinants of 
Health: Housing as a Social Determinant of First Nations, Inuit and Metis Health” (NCCAH: 
Prince George, 2017) at page 1. 
75 Statistics Canada, The Housing Condiions of Aboriginal People in Canada, Catalogue No 98-
200-X2016021 (Ottawa: Statistics Canada, 25 October 2017) at 1. 
76 Ibid. 
77 Ibid at 2. 
78 Ibid at 1. 
79 Ibid at 2. 
80 Ibid at 3. 
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20.6% and 28.6% of those living in the Inuvialut region.81  Data concerning 
the homes of First Nations persons indicates 36.8% of those with status who 
resided in reserve communities lived in overcrowded condiions, while those 
who resided off reserve lived in overcrowded conditions 18.5% of the 
time.82  
Overcrowding along with inadequate ventilation and lack of 
maintenance results in poor indoor air quality, and harmful molds, which 
are documented in many on-reserve houses.83 This problem seems to be 
worsening, as 50.9 per cent of adult respondents to the National Aboriginal 
Health Organization’s 2008/2010 regional health survey reported mold or 
mildew in their homes, representing a 6.9 per cent increase over findings 
from the 2002–2003 survey.84 These general conditions have led federal 
health officials to warn that overcrowding has made Canadian reserves 
“breeding grounds” for outbreaks of infectious disease.85  
Quality and over-crowding problems are not new. As of 1991, 38.7 
per cent of on-reserve housing was known to either need replacement, or to 
require major repairs to be inhabitable, as did 15 per cent to 18 per cent of 
the housing inhabited by Inuit, Métis, or off-reserve registered members of 
First Nations.86 It is clear that Indigenous peoples’ housing has tended and 
continues to be both substandard and crowded. 
The impact of inadequate housing on health was summed up in 
comments by Chief Perry Bellegarde of the Federation of Saskatchewant 
Indian Nations as follows: 
Overcrowded and inadequate housing means the spread of 
communicable diseases and other negative impacts on health. It 
means the lack of space for children to play and study. It means the 
increased family tension that overcrowding creates and the lack of 
___________  
81 Ibid at 3 
82 Ibid at 4 
83  Senate, Standing Committee on Aboriginal Peoples, Interim Report Housing on First Nation 
Reserves: Challenges and Successes (February 2015) (Chair: Hon. Dennis Patterson) at 19-
20.  
84  National Aboriginal Health Organization, First Nations Regional Longitudinal Health Survey 
Phase 2 (RHS Phase 2) 2008/10: Preliminary Results (Ottawa: National Aboriginal Health 
Organization, 2011) at 17. 
85  B. Laghi, “Epidemic Feared if SARS Spreads to Native Reserves” The Globe and Mail (June 
16, 2003), A1. 
86  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 368. The Commission compiled these figures from several different sources. Major 
repairs include defective plumbing, electrical wiring, structural problems with floors, etc. 
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safe alternatives for family members if they fear violence. 
Inadequate housing affects a range of human rights.87 
(ii)  Indigenous Rights to Housing 
Although caselaw has not recognized an Aboriginal right to housing, 
Indigenous organizations and communities assert that the existing standard 
and quality of housing places Canada in breach of a lawful obligation to 
ensure Indigenous peoples have adequate shelter. This claim is based in 
several sources. 
The national political representative organization for First Nations in 
Canada, the Assembly of First Nations (“AFN”) identifies housing as “a 
federal responsibility which flows from the special relationship [which First 
Nations have] with the Crown and treaty agreements themselves”.88 The 
Federation of Saskatchewan Indian Nations (“FSIN”) similarly argues that 
shelter “is a treaty right, and forms part of the federal trust and fiduciary 
responsibility”.89 
The AFN and FSIN both rely on treaties90  and the fiduciary character 
of the Crown-Aboriginal relationship as a source for a federal legal 
obligation to provide adequate housing. Treaties are written and signed 
agreements that reflect understandings of how the British Crown91 and 
Aboriginal Indigenous nations who were signatories would co-exist in what 
is now Canada. These often include terms that characterize the relationship, 
impose specific obligations, and refer to the surrender, modification or 
protection of existing rights.  
There are no treaties that expressly state that the Crown will provide 
Indigenous parties with shelter, nor has such a claim been litigated. Justice 
La Forest of the Supreme Court of Canada made one of the few judicial 
comments on shelter and treaty rights when he described housing as an 
example of an ancillary obligation that could arise under more general 
___________  
87 Perry Bellegarde, Chief, Federation of Saskatchewan Indian Nations, Proceedings of the 
Standing Senate Committee on Aboriginal Peoples, Issue No.5, 2nd Session, 41st Parliament, 
9 April 2014, p. 5:183. 
88  Assembly of First Nations, “Address” (Presentation to the Standing Committee on Aboriginal 
Affairs on First Nations’ Housing, February 18, 1992) [unpublished], cited in Canada, Royal 
Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples: 
Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 1996) at 373-74. 
89  Cited in Royal Commission Report, ibid., at 374. 
90  In 1981, the English Court of Appeal conclusively determined that any obligations the British 
Crown may have to Aboriginal peoples in Canada had become Canada’s obligations when 
the Crown became separate and divisible for each self-governing domain of the former British 
Commonwealth. R. v. The Secretary of State for Foreign and Commonwealth Affairs, [1981] 
4 C.N.L.R. 86 (C.A.) (U.K.). 
92  Mitchell v. Peguis Indian Band, [1990] S.C.J. No. 63, 71 D.L.R. (4th) 193 at 230 (S.C.C.). 
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treaty promises.92 While La Forest J. did not elaborate on this point, it is 
essential to recognize that the ability of Indigenous peoples to live in their 
territory depends on having access to adequate housing in that territory.  
The right and promise to territory becomes empty of meaning if access turns 
on exposing whole communities to unsanitary, unhealthy, and dangerous 
homes.93 This is the experience in communities such as Wasagamack First 
Nation whose Chief testified before a Senate committee in 2015 that : 
People in Wasagamack are living in conditions that place them at 
high risk for illnesses. We have members who are unable to move 
back home from the city due to the housing conditions in the 
community.94 
Some of the strength in the AFN and FSIN’s position derives from 
the unique body of jurisprudence that has developed regarding the 
interpretation of Crown-Aboriginal treaties in Canada. For example, silence 
within a treaty document itself is not considered determinative of the scope 
of treaty obligations. Rather, courts must give weight to any oral 
undertakings made when the treaty was entered into, even absent any 
ambiguity on the face of the document. Courts are also to consider the 
historic and cultural context of the treaty when giving meaning to any 
written or oral undertakings, to construe any rights described in a treaty in 
a liberal and dynamic fashion, and to interpret ambiguity in favour of the 
Indigenous party.95 Given these principles, a claim to a right to housing may 
be viable before the courts. The likelihood of a treaty-based claim to 
adequate shelter succeeding would depend upon the persuasiveness of 
extrinsic evidence, including oral history, documents, and the general 
events surrounding the signing of the treaty, and the courts acknowledging 
that housing is ancilliary to the right to reside. 
The second line of argument the AFN and the FSIN refer to is based 
on the fiduciary character96 of the Crown-Aboriginal relationship. This 
feature is primarily the result of the Crown having taken discretionary 
___________  
92  Mitchell v. Peguis Indian Band, [1990] S.C.J. No. 63, 71 D.L.R. (4th) 193 at 230 (S.C.C.). 
93 The dangers of overcrowded homes include heightened risks of fire. 
94 Senate Standing Committee on Aboriginal Peoples: Interim Report Housing on First Nation 
Reserves: Challenges and Successes (February 2015) as quoted at page 20. 
95  R. v. Marshall, [1999] S.C.J. No. 55, [1999] 3 S.C.R. 456 at paras. 9-14 (S.C.C.). Many of 
these principles were developed to reflect the fact that although treaties were negotiated 
orally, the Crown representatives wrote the terms of the treaties, and the Aboriginal 
signatories were not literate and so were unable to verify that the document reflected their 
understanding of the agreement. As well, much of the negotiations took place through the use 
of interpreters of unknown quality.  
96  The concept of a “fiduciary” arises out of trust law, where one party (the fiduciary) is 
empowered to make decisions regarding the interests of another (the beneficiary). The 
fiduciary is held to a high standard of behaviour, and is required to always act in the best 
interest of the beneficiary. 
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control over many aspects of Indigenous people’s lives.97 In some instances 
this control was assumed and asserted by the Crown, who described 
Indigenous peoples as its “wards”, while in other instances it was negotiated 
through agreements such as treaties. The fiduciary character of the 
relationship has significant legal consequences: it implies not only political 
obligations that ought to manifest through policy, but also sets lawful 
standards for government actions that affect Indigenous people in a broad 
range of circumstances.98 The centrality of this concept for the Crown-
Aboriginal relationship is signalled through its incorporation as the key 
interpretive principle for section 35(1) of the Constitution Act, 1982. This 
provision recognizes and affirms the existence of existing treaty and 
Aboriginal rights. The Supreme Court of Canada wrote in R. v. Sparrow: 
In our opinion, . . . a general guiding principle for s. 35(1) [is that] . . . the 
Government has the responsibility to act in a fiduciary capacity with 
respect to aboriginal peoples. The relationship between the Government 
and aboriginals is trust-like, rather than adversarial, and contemporary 
recognition and affirmation of aboriginal rights must be defined in light of 
this historic relationship.99 
Thus, as well as serving as an interpretive principle for understanding 
the meaning of treaty terms, the fiduciary relationship may also impose 
lawfully enforceable obligations upon the Crown whenever it asserts a 
discretionary power over the rights or interests of Aboriginal people. The 
fiduciary relationship was key to the Royal Commission’s conclusion that 
Canada does have a lawful obligation to address Aboriginal housing. 
Given Canada’s historic and continuing fiduciary obligation to protect 
Indigenous lands and resources, the Royal Commission was struck by 
Canada’s role in undermining Indigenous self-sufficiency through 
dispossession from their land base. The Royal Commission considered that 
given this role, and Canada’s current policy commitment to facilitate 
Indigenous self-government and self-sufficiency,100 Canada is required to 
bear the main burden of financing adequate shelter for Indigenous 
communities until their economic base is restored.101 In a nutshell, it would 
___________  
97  Wewaykum Indian Band v. Canada, [2002] S.C.J. No. 79, [2002] 4 S.C.R. 245, 2002 SCC 79 
at paras. 79-80 (S.C.C.). 
98  R. Mainville, An Overview of Aboriginal and Treaty Rights and Compensation for their 
Breach (Saskatoon: Purich Publishing, 2001) at 53-54. 
99  R. v. Sparrow, [1990] S.C.J. No. 49, [1990] 1 S.C.R. 1075 at 1108 (S.C.C.).  
100  The federal government has stated that two of its policy goals are to enable Aboriginal people 
to govern themselves, and to empower Aboriginal peoples to become self-reliant. See Indian 
and Northern Affairs Canada, Federal Policy Guide: Aboriginal Self Government (Ottawa: 
Minister of Public Works and Government Services Canada, 1994) at 2. 
101  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 375-77. 
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be disingenuous for Canada to promote a policy of Indigenous communities 
taking control over an infrastructure that is in desperate need of extensive 
and costly repair as an answer to calls for self-determination. A second 
argument on this point is that having asserted control over where many 
Indigenous people are to live, for this exercise of discretion to be practised 
with honour, the Crown is obliged to ensure that reserves are livable places. 
Canada has not recognized a treaty right to housing, a fiduciary 
obligation to address housing needs, or enacted legislated standards for 
housing quality or resourcing. Canada takes the position that any housing 
assistance it provides to Indignous peoples is based solely on voluntarily 
assumed social policy objectives.102  
This position is increasingly implausible both in light of the 
arguments above, and in light of the international legal obligations which 
Canada has assumed.  These include the International Covenant on 
Economic, Social and Cultural Rights, which codifies a state obligation to 
ensure the progressive realization of the right to an adequate standard of 
living, which includes housing, and requires particular attention be paid to 
vulnerable populations.103 Canada has also committted to implementing the 
United Nations Declaration on the Rights of Indigenous Peoples 
(UNDRIP). One of UNDRIP’s provisions requires states to take effective 
measures to improve the housing conditions of Indigenous peoples.104 
UNDRIP is expected to be enshrined in Canadian domestic law within the 
coming year, through Bill C-262, the United Nations Declaration on the 
Rights of Indigenous Peoples Act.105  
As discussed below, Canada’s current policy of providing housing 
support on the basis of voluntarily assumed social policy has not resulted 
in these standards being effectively implemented. 
(iii) Federal Housing Policies and Programs 
Canada has steadfastly declined to legislate any standards or 
obligations for housing.  The Auditor General has repeatedly pointed to the 
problems caused by the lack of legislation concerning the provision of 
essential services, including housing, to First Nation communities106 
___________  
102  Auditor General, Report of the Auditor General of Canada April 2003 (Ottawa, 2003) at 6.34-
6.35; N. Koeck Indian and Northern Affairs Canada, On-Reserve Housing Policy Impact 
Assessment 1996-2000 (Ottawa, 2000) at 20. 
103 ICESAR Article 1 
104 UNDRIP Article 21. 
105 Bill C-262 requires the Canadian government “to take all measures necessary to ensure that 
the laws of Canada are in harmony with” UNDRIP.  As of February 2019, Bill C-262 had 
passed the House of Commons and was at Second Reading at the Senate. 
106 Office of the Auditor General of Canada, 2011 June Status Report. 
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Legislation sets standards and a transparent line of accountability – both of 
which are missing in the policies.   
Canada has instead enacted a series of programs related to housing for 
First Nation reserve communities.107 A 2015 Senate review found these 
programs involved challenging application processes, delays in funding, 
shortfalls in funding, and encountered local management issues due to a 
lack of funding to hire qualified housing managers.108 As well as being 
underfunded,109 these programs do not provide Indigenous people who live 
on reserves with housing assistance comparable to that experienced by  
other Canadians110 and so are prima facie discriminatory as per the analysis 
in First Nations Child and Caring Society, discussed above.  
The programs are accompanied by policies concerning transferring 
funds through contribution agreements, which communities administer to 
provide housing and infrastructre. Federal policy has capped annual 
increases in funding for on-reserve  programs and services, including 
infrastructure funding, to 2% increases. This cap has remained in place 
since 1997-1998. This is despite the Auditor General of Canada having 
noted in 2006 that this figure was far below the growth rate of the status 
First Nation population, which increased by 11%  in the period between 
1999 to 2006.111   On top of this, due to the 2% cap, the federal department 
responsible for funding exercised its discretion to reallocate funding from 
infrastructure to other underfunded core needs of First Nation communities, 
including child welfare and emergency management, totalling $505 million 
from 2006-2012.112 And, perversely, overcrowded and poor housing is one 
___________  
107 Key programmes include the Capital Facilites and Maintenance Program (CFMP) and a loan 
program through the Canada Mortgage and Housing Corporation (CMHC). For a discussion 
of these programs and other housing programs, see  Senate, Standing Committee on 
Aboriginal Peoples, Housing on First Nation Reserves: Challenges and Successes (February 
2015) at 8-12 (Chair: Hon. Dennis Patterson). 
108 Senate, Standing Committee on Aboriginal Peoples, On-Reserve Housing and Infrastructure: 
Recommendations for Change (June 2015) at page 18-19 (Chair: Hon. Dennis Patterson).  
109  Funding under CFMP and the CMHC “are insufficient to properly maintain, operatem and 
build housing on reserves” Ibid at 16. 
110  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 376. The Report finds that the level of financial support for social housing for low-
income reserve residents has not been as generous as that offered elsewhere in Canada since 
1986, that the shelter component of social assistance has been withheld from reserve residents 
unless they occupy social housing, and that whereas capital subsidies have been sufficient to 
generally meet the needs of other Canadians for adequate housing, the subsidies for low-
income Aboriginal people living on-reserve have not been provided to the same level. 
111 Senate, Standing Committee on Aboriginal Peoples, On-Reserve Housing and Infrastructure: 
Recommendations for Change(June 2015) at page 14 (Chair: Hon. Dennis Patterson).  
112 Ibid. 
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of the reasons why child welfare authorities have threatened to apprehend 
Indigenous children.113  
Building Codes present an insightful case study as to the mischief that 
has been caused by the lack of legislation concerning housing. Much of the 
current housing stock in First Nation communities was not built to comply 
with any building code.  Provincial building codes do not extend to reserve 
communities. The federal government did not bind itself to a code or any 
legislated standard when it built housing. Although First Nations have the 
authority to pass by-laws that would include building codes, few have done 
so as they often lack the ability to effectively engorce them.114 This explains 
the poor quality of much of the housing, as well as the extraordinary 
expense that will be required to make homes livable.  
The federal government now takes the position that as First Nation 
communities can pass building codes, that they are responsible for enacting 
and enforcing them. In practice, First Nations generally lack the capacity to 
enforce codes.  At the same time, the federal government imports  
provincial building codes into project-based funding agreements for 
housing. Remote First Nations face frustration due to the near impossibility 
in some cases of being able to comply with provincial code requirements 
that are at odds with the reality of their situations.  For example, codes 
usually require multiple inspections phased at certain moments of 
contruction.  This can only take place if inspectors are available and are 
willing to be flown in.  This series of expenses are not covered by the federal 
project funding. The perversity of the situation is intensified in that federal 
funding is often phased, from inspection to inspection, so construction will 
come to a halt until the inspections are in.  This leaves partially finished 
buildings vulnerable to deterioration and indeed, families may move in to 
such homes, due to the lack of options.115   
It is important to note that some First Nations have drafted and 
successfully implemented building codes.  These communities, such as 
Westbank First Nation, tend to be more wealthy and not isolated. 
. 
___________  
113 Ibid at 17 
114 Indian Act RSC 1985 c. I-5, section 81(h) authorizes by-laws concerning “…the regulation of 
the construction, repair and use of buildings…” 
115 Constance MacIntosh, Discussion Paper: Challenges and Successes of Select Federal 
Initiatives in First Nation Reserve Communities, including the Canada Labour Code, the 
Canadian Human Rights Act, and the National Building Code. For Accessibility 
Secretariat, Income Security and Social Development Branch, Employment and Social 
Development Canada (March 2018). 
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(b) Water Safety  
Another key issue for population health is the quality of drinking 
water. The discussion below first presents data on water quality, and then 
considers the question of whether any regulatory regime protects the health 
of First Nations peoples from unsafe drinking water on reserves. 
First Nation reserve communities have a long history of drinking 
water problems. Just like on-reserve housing, much of the on-reserve water 
infrastrastructure was built in a jurisdictional void, with no federal or 
provincial laws requiring  standards to be met.  
A 30 year old survey, from 1991, revealed that 24 per cent of homes 
located on reserves did not have drinkable water.116  By the 2000s, data was 
being collected and reported about drinking water advisories. In 2006,  
about 12 per cent of reserve communities were under boil water orders or 
advisories at any given time. Some of these orders had become the status 
quo — of the 76 communities with orders in place in March 2006, 50 of 
these orders had lasted for over a year, and seven for more than five years.117 
Data from February, 2012, indicated a total of 112 First Nation 
communities under drinking water advisories.118 In 2015, the number of 
long term drinking water advisories was 105, and in 2019 there remained 
62 long-term advisories.119  
Merely lifting a long term advisory does not mean a community has 
reliable water.  The label of a long term advisory is used when a drinking 
water advisory has been in effect for over a year.  However if that advisory 
is lifted, even if only for a week, then the clock starts again.  Communities 
such as Shamattawa First Nation came off a long term advisory list, but still 
have about 3 to 4 short term advisories a year.  The reason for this is that 
they remain dependant on aging and poorly built infrastructure.120 
Water treatment facilities and infrastructure are generally inadequate 
— on-site studies by INAC back in 2001 and 2003 both found that 
___________  
116  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 368-69. 
117 Constance MacIntosh, “Testing the Waters: Jurisdictional and Policy Aspects of the 
Continuing Failure to Remedy Drinking Water Quality on First Nation Reserves (2008) 39:1 
Ottawa L Rev 63 at para. 5; “Cleaner Water for Natives” The National Post (March 6, 2006) 
118 See Health Canada, “First Nations, Inuit and Aboriginal Health: Drinking Water and 
Wastewater” online: <http://www.hc-sc.gc.ca/fniah-spnia/promotion/public-publique/ 
water-eau-eng.php#how_many>.  
119 Indigenous Services Canada, “Endling long-term drinking water advisories” < 
https://www.sac-isc.gc.ca/eng/1506514143353/1533317130660> 
120 APTN “Frequent Short Term Water Problems New Norm for Many First Nations” (January 
30 2019)  < https://aptnnews.ca/2019/01/30/frequent-short-term-water-problems-new-norm-
for-many-first-nations/> 
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approximately 75 per cent of reserve communities were at risk of their 
water treatment facilities failing due to facility conditions.  An independent 
national assessment released in 2011 reported similar findings, rating 73 
per cent of on-reserve water systems as being either medium or high risk.121 
“High risk” indicates the system has major deficiencies and a “high 
probability that any problem could result in unsafe water” and so requires 
immediate corrective action. The label of medium risk signals a “medium 
risk that any problem could result in unsafe water”. As to operators, while 
in 2003 only about 11 per cent of the facility operators met industry 
standards in terms of training and qualifications,122 by 2011 that figure had 
climbed to 54 per cent.123 Although a dramatic improvement, it remains an 
unacceptable risk that almost half of the water systems are being operated 
by persons who are not fully certified operators. 
The legal and policy issues that must be engaged to address water 
quality on reserves are complex.124 Although provinces have water 
protection regulations, these regulations do not extend to reserve lands due 
to the operation of section 91(24).125 The researchers for the O’Connor 
Report, which was an assessment of the safety of drinking water across 
Ontario, were unable to find any legally enforceable federal or provincial 
standards relating to drinking water on reserves.126 
O’Connor’s key policy recommendation on this jurisdictional 
quandary ws that First Nations and Canada formally adopt drinking water 
standards for reserves that are the same as or at a higher level than those 
___________  
121 Indian and Northern Affairs Canada, Neegan Burnside Ltd., National Assessment of First 
Nations Water and Wastewater Systems: National Roll-Up Report FINAL by Neegan 
Burnside Ltd., (Ottawa:INAC, 2011) at 16. 
122 Indian and Northern Affairs Canada, National Assessment of Water and Wastewater Systems 
in First Nations Communities: Summary Report (Ottawa: Indian and Northern Affairs 
Canada, 2003) at 10; Commissioner of the Environment and Sustainable Development, Report 
of the Commissioner of the Environment and Sustainable Development to the House of 
Commons (Ottawa: Minister of Public Works and Government Services Canada, 2005) at para. 
5.13. 
123  Indian and Northern Affairs Canada, Neegan Burnside Ltd., National Assessment of First 
Nations Water and Wastewater Systems: National Roll-Up Report FINAL by Neegan 
Burnside Ltd., (Ottawa:INAC, 2011) at 24. 
124 For an in-depth analysis of reserve water issues, see Catherine MacIntosh, “Testing the 
Waters: Jurisdictional and Policy Aspects of the Continuing Failure to Remedy Drinking 
Water Quality on First Nations Reserves” (2008) 39:1 Ottawa L Rev 65. 
125  Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, s. 91(24), reprinted in R.S.C. 1985, App. 
II, No. 5. 
126  Ontario, Walkerton Commission of Inquiry, Report of the Walkerton Inquiry: A Strategy for 
Safe Drinking Water (Part Two) (Ontario Ministry of the Attorney General: Queen’s Printer 
for Ontario, 2002) (Commissioner: D. O’Connor) at 490. 
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off-reserve,127 and that these standards be made legally enforceable.128 Such 
standards would clearly be of benefit to all First Nations, not only to those 
located in Ontario.  
The Canadian government’s early response was to continue to operate 
via guidelines. A notable example is the 2006 Protocol for Safe Drinking 
Water in First Nation Communities.129 This policy document describes 
recommended practices, and asserts that INAC or First Nations are 
responsible for different matters. These assertions are seldom buttressed by 
legal argument, but occasionally reflect contractual arrangements created 
through Contribution Agreements. 
The Canadian government has also taken steps towards assessing how 
various regulatory options would play out. It commissioned an Expert Panel 
which reported in 2006.130 The Panel rejected the option of assuming that 
provincial laws of general application could apply through section 88 of the 
Indian Act due to legal uncertainty, and found the option of merely 
modifying existing federal legislation inadequate. It identified the 
enactment of a fresh federal regulatory regime as the most practical and 
legally certain route, but also found the option to use Indigenous customary 
law and build a regime which would then be enshrined in federal law to be 
a strong option. The other option which the Panel considered viable, but 
least desirable, was to referentially incorporate provincial law into federal 
law. In all cases, the Panel identified a series of benefits and drawbacks. It 
also concluded that merely enacting a regulatory regime will not fix the 
problem, and that several preconditions must be addressed.131 First, a 
regime must be both lawful and have legitimacy from the Indigenous 
perspective, and so must be developed in consultation with First Nations. 
Second, a regime must have support to make it effective, and so must be 
accompanied by an infusion of resources and capacity development.  
The federal government introduced a bill in 2010, which was heavily 
criticized for having been drafted without consultation with First Nations, 
___________  
127  Ontario, Walkerton Commission of Inquiry, Report of the Walkerton Inquiry: A Strategy for 
Safe Drinking Water (Part Two) (Ontario Ministry of the Attorney General: Queen’s Printer 
for Ontario, 2002) (Commissioner: D. O’Connor) at 495-96. 
128  Ibid., at 495-96. 
129 Indian and Northern Affairs Canada, Protocol for Safe Drinking Water in First Nations 
Communities (Standards for Design, Construction, Operation, Maintenance and Monitoring of 
Drinking Water Systems) (Ottawa: Indian and Northern Affairs Canada, 2006). 
130 Expert Panel on Safe Drinking Water for First Nations, Report of the Expert Panel on Safe 
Drinking Water for First Nations (Ottawa: Minister of Public Works and Government 
Services Canada, 2006). 
131 Ibid., at 49-51. 
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for failing to mandate federal funding support,132 and for including 
provisions that suggested constitutionally protected Indigenous rights 
would be violated and that any regulations passed under the bill would 
prevail over self-government and land-claims agreements.133  
In 2012, the federal government tabled a revised version of the bill, 
which came into force on November 1, 2013. Bill S-8, the “Safe Drinking 
Water for First Nations Act”.134 Although the new legislation responded to 
some of the criticisms levelled against the predecessor bill, the fundamental 
critiques regarding funding and lack of consultation remain unaddressed. 
The  legislation also does not reflect several of the key recommendations of 
the 2006 Expert Panel, so it is not clear that the bill will in fact offer much 
in the way of a remedy to the on-going problems with on-reserve water 
quality.135 The bill itself is skeletal and permissive. It authorizes the 
enactment of federal regulations on matters concerning water protection 
and also entering into agreements “with any province, corporation, or other 
body” to administer and enforce such regulations.  To date, no regulations 
have been enacted and so the legislative void effectively persists. 
 The Liberal government, which came into power in 2015, commited 
to ending all long term drinking water advisories by 2021.  At the time, 
there were 105 long term drinking water advisories in place.136   
First Nation communities have not remained passive.  In 2014, the 
Tsuu t’ina Nation, Sucker Creek First Nation, Ermineskin Cree Nation, and 
the Blood Tribe filed a claim in federal court seeking declarations that 
Canada breached its fiduciary duty “by creating and sustaining unsafe 
drinking water conditions… so that the reserves cannot be used for the 
purposes for which they were put aside”, that Canada is in violation of 
section 7 and 15 of the Charter and for orders to remedy the situation by, 
inter alia, ensuring “on-reserve drinking water systems are commensurate 
with those made available to similarly situated non-aboriginal 
Canadians.”137  This action moved into case management. The most recent 
stay will expire on September 19, 2019. 
___________  
132  For example, Constance MacIntosh, “The Right to Safe Water and Crown-Aboriginal 
Fiduciary Law: Litigating a Resolution to On-Reserve Water Problems” in Martha Jackman 
& Bruce Porter, eds, Realizing Social and Economic Rights (Irwin Law, 2014) at 281-308. 
133  David Boyd, “No Taps, No Toilets: First Nations and the Constitutional Right to Water in 
Canada” (2011) 57(1) McGill L.J. 81 at para. 25. 
134  Safe Drinking Water for First Nations Act  S.C. 2013, c.21 
135  See also, Constance MacIntosh, “Testing the Waters: Jurisdictional and Policy Aspects of the 
Continuing Failure to Remedy Drinking Water Quality on First Nations Reserves” (2007) 
39:1 Ottawa L. Rev. 63 
136 Indigenous Services Canada, “Endling long-term drinking water advisories” < 
https://www.sac-isc.gc.ca/eng/1506514143353/1533317130660> 
137 Federal Court docket T-1429-14, filed June 16, 2014. 
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IV. INDIGENOUS CULTURAL PRACTICES:  
THE REGULATION OF TRADITIONAL HEALERS 
AND MIDWIVES 
The population health model Canada adopted in the mid-1990s 
recognized culture as a key determinant of health. Culture shapes how 
people interact with the health care system. This includes whether or how 
they participate in prevention and health promotion programs, access health 
information, make lifestyle choices, as well as how they understand and 
prioritize issues of health and illness.138 One of the regular critiques of 
existing health services is that they are not conceived of, nor designed, in a 
fashion that is culturally appropriate for most Indigenous peoples. 
The Royal Commission on Aboriginal Peoples concluded that health 
systems will only work for Indigenous peoples if they are free to diverge 
from the bio-medical model.139 One divergence is to promote and support 
traditional healing practices,140 including traditional midwifery. Engaging 
in such practices is expected to improve population health outcomes in a 
variety of situations through positive impacts on physical, social and 
spiritual well-being.141  
As traditional healing practices may have a medical component, 
matters of state regulation must be addressed. Provinces are considered to 
have the right, pursuant to the constitutional division of powers, to regulate 
the practice of medicine. It is unclear how this power interacts with the right 
of Indigenous peoples practicing traditional medicine on reserves.142 This 
question is particularly pertinent in light of Bill C-262, the United Nations 
Declaration on the Rights of Indigenous Peoples Act,143which requires the 
Canadian government to “take all measures necessary to ensure that the 
laws of Canada are in harmony with” UNDRIP.  UNDRIP requires 
___________  
138  T. Speck, “The Importance of Culture to Aboriginal Health and Health Care” (2003) 5 Health 
Policy Research 20 at 20. 
139  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 228-29. 
140  Ibid., at 290. 
141  Ibid., at 352. 
142  R. v. Hill, [1907] O.J. No. 78, 15 O.L.R. 406 at paras. 19, 34-35 (Ont. C.A.). 
143 As of February 2019, Bill C-262 had passed the House of Commons and was at Second 
Reading at the Senate. 
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recognition of the right of Indigenous peoples “to their traditional 
medicines and to maintain their health practices.”144 
Provincial regulations that seek to regulate traditional midwives and 
healers are discussed below, as well as whether there is an Aboriginal right 
to practise traditional healing. As a part of this discussion, this section 
considers contemporary treaties and other agreements that expressly 
recognize Indigenous jurisdiction to regulate traditional Indigenous healers. 
The section then turns to an assessment of Canada’s policy decision to 
provide financial support to those seeking treatment from a traditional 
healer.  
(a) The Regulation of Traditional Midwifery 
In Canada, birthing was shifted from an event that was usually 
attended by a midwife at the home of the pregnant woman, to a hospital-
based event with a physician attending. This shift in location, as well as the 
medicalization of the birth process, has had dramatic effects upon 
Indigenous women. As many Indigenous communities have been and are 
located far away from hospitals with birthing units, women have been 
forced to travel great distances several weeks before their babies are due, 
and then forced to wait in the hospital, away from family and friends. 
Instead of being attended by the community members who supported the 
woman during her pregnancy, the woman would be a “one-off” patient for 
an unknown physician who is likely from a different culture. These women 
would not have been able to benefit from the experience of midwives 
located in their home communities, who would have had culturally 
meaningful and appropriate practices to give comfort and assist the birthing 
process. 
The problems inherent in such an approach, including unnecessary 
cost and personal stress, have come to be generally recognized. Midwifery 
is becoming a commonly accepted alternative to hospitalization for low risk 
births. 
Most provinces recognize midwifery as a valuable health care 
practice, and have chosen to regulate it.145 These regulations require 
midwives to be licensed. Licensing, in turn, presumptively depends on 
meeting specific educational and training requirements.146 Some 
___________  
144 UNDRIP Article 24. 
145  See e.g., Health Professions Act, S.N.L. 2010, c.H-1.02; The Midwifery Act, C.C.S.M. 
c. M125; The Midwifery Act, S.S. 1999, c. M-14.1. 
146  Licensing also turns on being accepted by the Canadian Association of Midwives. All persons 
who seek to be registered as midwives in Canadian jurisdictions outside of Quebec are 
required to pass the Canadian Midwifery Registration Exam. National Aboriginal Health 
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Indigenous communities have sought to have Indigenous midwives 
exempted in some way from these legislated regimes. Only three provinces 
seem to have done so: British Columbia, Ontario and Quebec. Ontario’s 
legislation147 includes a blanket recognition for Indigenous persons who 
provide “traditional midwifery services” within Indigenous 
communities.148 The legislation in British Columbia offers an exemption 
for Indigenous midwives who were practising prior to the regulatory regime 
coming into force in 1995.149 Quebec’s Midwives Act permits persons 
without provincial licences to practise midwifery if an agreement to this 
effect is formed between the province and an Indigenous community.150 
This approach is one which respects and defers to an Indigenous 
community’s assessment of the integrity of the knowledge of its midwives. 
Although there is no legislated exemption in Nova Scotia, consultations 
with Indigenous communities are underway to determine the terms under 
which such an exemption could operate.151 Finally, Nunavut has taken quite 
a different and innovative route. Its licensing regulations require that 
midwifery training, refreshing and professional development courses 
include instructional content based on traditional Inuit midwifery, and that 
experienced traditional Inuit midwives deliver this content.152  
Given Bill C-262, the remaining provinces should initiative 
consultations about how traditional midwifery will be practiced. 
(b) The Regulation of Traditional Healers 
As noted above, provinces regulate the practice of medicine. All 
provinces make it an offence to practise medicine — and medicine is 
broadly defined — except under licensing from the self-governing body of 
physicians. Only Manitoba, PEI, Ontario and the Yukon acknowledge the 
existence of traditional Indigenous healers in their statutes. Ontario 
expressly exempts such healers from provincial regulation,153 as long as the 
healing services are only provided to Indigenous patients, or to members of 
___________  
Organization, Celebrating Birth – Aboriginal Midwifery in Canada (Ottawa: National 
Aboriginal Health Organization, 2008) at 36. 
147  Midwifery Act, 1991, S.O. 1991, c. 31. 
148  Ibid., s. 8(3). See also Regulated Health Professions Act, 1991, S.O. 1991, c. 18, s. 35(1)(b). 
149  Midwives Regulation, B.C. Reg. 281/2008, s. 5(2). 
150 R.S.Q. c. S-0.1, s. 12(2). 
151  Canadian Midwifery Regulators Consortium, “Legal Status of Midwifery in Canada” online 
at <http://cmrc-ccosf.ca/node/19>. 
152  Consolidation of Midwifery Profession Act, S. Nu. 2008, c. 18, s. 6.1. 
153  Regulated Health Professions Act, 1991, S.O. 1991, c. 18, s. 35. Emerging research on how 
traditional medicine can be integrated into a clinical setting reveals some promising results 
as well as challenges. See Marion Maar & Marjory Shawande, “Traditional Anishinabe 
Health in a Clinical Setting: The Development of an Aboriginal Interdisciplinary Approach 
to Community-based Aboriginal Mental Health Care” (2010) J Aboriginal Health 18. 
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Indigenous communities.154 The legislation in Manitoba and PEI is 
similar.155 The Yukon’s legislation refers to protecting traditional 
Indigenous healing practices, and promoting “mutual understanding, 
knowledge and respect between the providers of health … offered in the 
health… system and the providers of traditional aboriginal nutrition and 
healing.”156  
In other jurisdictions, laws that protect the public through regulating 
the practice of medicine may put traditional healers in jeopardy of violating 
the law. A defence against such charges could involve claiming that the 
regulation was ultra vires provincial authority as it directly affects 
“Indianness”, a matter within federal jurisdiction pursuant to section 
91(24), or alternately proving that the accused possessed an “Aboriginal 
right” to practise traditional healing.157 
The term “Aboriginal right” is a legal term. It is used to identify 
practices or activities that are distinctive and integral to an Indigenous 
culture, have a pre-contact origin, and have been practised with some 
continuity to the present. It is difficult to conceive of a court concluding 
that traditional Aboriginal healing practices do not meet this factual element 
of the legal test. 
Although Aboriginal rights existed at common law, their status was 
not formally recognized by Canada until 1982.158 At this time, Canada went 
beyond merely acknowledging the existence of these rights: Canada 
afforded them constitutional protection through their inclusion in section 
35(1) of the Constitution Act, 1982, which states that existing Aboriginal 
rights are “recognized and affirmed”. This provision has been judicially 
interpreted to mean that if an Aboriginal right was not extinguished prior to 
1982, then it can only be lawfully infringed if the regulatory regime meets 
a test of justification.  
___________  
154  The Yukon Transfer Agreement takes a slightly different approach, and makes provision for 
traditional medicine to be delivered at the Whitehorse General Hospital. T. Speck, “The 
Importance of Culture to Aboriginal Health and Health Care” (2003) 5 Health Policy 
Research 20 at 21. 
155 The Regulated Health Professions Act, S.M. 2009, c.15, s. 5(3); Regulated Health Professions 
Act, SPEI, c.R-10.1, s. 86(4) 
156  Health Act, R.S.Y. 2002, c. 106, s. 5. 
157  There has not been any litigation on these matters in Canada. 
158  Courts have determined that the common law doctrine of Aboriginal rights arose as a 
normative order to reconcile the fact that when Europeans arrived in North America and 
asserted rights of sovereignty, Aboriginal peoples were already occupying the land and 
engaging in practices — many of which were not necessarily infringed or otherwise 
extinguished by European claims to sovereignty. The leading case regarding the common law 
basis and constitutionalization of Aboriginal rights is R. v. Sappier; R. v. Gray, [2006] S.C.J. 
No. 54, [2006] 2 S.C.R. 686 (S.C.C.).  
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For  pre-1982 legislation to have extinguished the right of a member 
of an Indigenous community to practise traditional healing, the legislation 
must expressly demonstrate a “clear and plain intention” to do so. As 
discussed above, section 91(24) of the Constitution Act, 1867 assigns 
jurisdiction over “Indians” to the federal government. According to the 
doctrine of interjurisdictional immunity, given that “Indians” are assigned 
to the federal government, provincial laws can only affect “Indians” if the 
laws are of general application — that is, provinces cannot pass laws 
directed at regulating Indigenous peoples.159 Therefore if a provincial law 
demonstrated the “clear and plain intention” required to extinguish an 
Indigenous right, then that law would be directed at Indigenous peoples, 
and so would be ultra vires, and of no effect. As noted above, only 
provinces, and not the federal government, have passed laws regulating 
who may practise medicine. As a consequence, it is highly unlikely that 
legislation has been passed that could have extinguished an Indigenous 
right to practise traditional healing. 
However, provincial law can indirectly affect Indigenous rights. If a 
law does so, its validity depends upon meeting a justification test. The 
central elements of the test for justifying an impairment include the state 
proving that the regulatory activity engages a valid and compelling 
legislative objective, and proving that the infringement of the Indigenous 
right is formulated to reflect the special fiduciary relationship between 
Indigenous peoples and the Crown. This second element usually requires 
the state to bring evidence that it consulted with the Indigenous peoples 
whose claimed rights would be impacted, took steps to accommodate their 
concerns, and impaired the claimed right as minimally as possible.160 
The public safety goals of regulating the practice of medicine provide 
a compelling legislative objective. However, no province (other than 
Ontario) appears to have engaged in the required processes of consultation 
or accommodation. In the absence of such processes, it is likely that as a 
matter of law traditional Indigenous healers would be able to defend 
themselves against charges of practising medicine without a provincial 
licence due to the failure to consult. 
Recent treaties reflect  support for traditional healers being regulated 
by Indigenous communities themselves. In the 1999 treaty between 
Canada, British Columbia and the Nisga’a First Nation, the federal and 
provincial governments recognized the authority of the Nisga’a to regulate 
___________  
159  Delgamuukw v. British Columbia, [1997] S.C.J. No. 108 at paras. 178-181, 153 D.L.R. (4th) 
193 (S.C.C.). On interjurisdictional immunity generally, see P. Hogg, Constitutional Law of 
Canada, 1997 Student Edition (Toronto: Carswell, 1997) at 361-70, 566-67. 
160  Wewaykum Indian Band v. Canada, [2002] S.C.J. No. 79 at paras. 79-80, [2002] 4 S.C.R. 
245 (S.C.C.). 
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traditional healers.161 In the Nisga’a Agreement, the licensing process for 
healers must include measures respecting competence, ethics and quality of 
practice.162 Similarly, in the Labrador Inuit Land Claims Agreement, which 
was ratified by the Inuit on May 27, 2004, the newly created Nunatsiavut 
Government has the express power to make laws regarding traditional 
healing and medicine and community healing, “including the qualifications 
of practitioners of traditional healing and medicine”.163 
Outside of these few agreements, in which health is rolled into a 
general governmental package, the question of whether or how to regulate 
traditional healers, and their practices, is an awkward one. There is a range 
of views among Indigenous peoples regarding whether there should be any 
form of regulation. Some traditional practitioners view formal regulation as 
culturally inappropriate, and argue that customary practice and informal 
norms will protect against fraudulent or harmful activities.164 These 
mechanisms, which rely on community censure, cannot be assumed to be 
effective in all contexts, especially where the practitioner practises outside 
of his or her home community.165 One suggestion is to develop a system of 
professional accountability for traditional healers, in which that system is 
developed internally and is self-regulating, similar to other health 
professions.166 Under such a system, both the professional society as well 
as criminal justice would be available to punish rogue individuals. 
Despite the ambiguous and inconsistent positions which the provinces 
and Canada occupy regarding the lawfulness of Indigenous healing 
practices, Canada has made the policy decision to provide some financial 
support for those seeking traditional treatment. The Non-insured Health 
Benefits Program includes funding to cover some of the costs associated 
with travel that may be involved for an Indigenous person to be treated by 
___________  
161  Nisga’a Final Agreement Act, S.B.C. 1999, c. 2, ss. 86-88. 
162  Ibid., s. 88. 
163  Land Claims Agreement Between the Inuit of Labrador and Her Majesty the Queen in Right 
of Newfoundland and Labrador and Her Majesty the Queen in Right of Canada (January 22, 
2005) Part 17.13.1(h), online: <http://www.exec.gov.nl.ca/exec/igas/land_claims/ 
agreement.html>.  The Agreement became enforceable pursuant to the Labrador Inuit Land 
Claims Agreement Act, S.N.L. 2004, c. L-3.1.  
164  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 355. 
165  There have been instances of persons claiming to practise traditional Aboriginal healing in 
an urban context, where the “healer” and patient were strangers, and the healer used the 
opportunity of “healing ceremonies” to sexually abuse the patient. In such situations, there 
may not be a community that can effectively censure rogue individuals or protect vulnerable 
persons. See e.g., R. v. Mianskum, [2000] O.J. No. 5807 (Ont. S.C.J.). 
166  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 356. 
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a traditional healer. Eligible costs may include meals, transportation and 
accommodation. 167  
Although this financial assistance is clearly an endorsement of 
traditional healing practices, it is subject to a number of limitations that may 
render it unsatisfactory to many Indigenous peoples. First, only registered 
members of First Nations and Inuit are eligible for this funding — the 
populations of unregistered members of First Nations, and Métis people, 
are excluded.168 Second, no financial assistance is available to cover 
honoraria for the healer, nor any ceremonial expenses. Third, although the 
Non-insured Health Benefits Program covers the costs of many medicines, 
including “over-the-counter” drugs as long as they are prescribed, 
medicines which are used or prescribed by a traditional healer are not listed 
as eligible for coverage.  
The fourth major limitation which may be unsatisfactory to 
Indigenous peoples is the process for having the expenses approved. 
Medical transportation services to access a traditional healer must be 
approved in advance by the appropriate ISC funded First Nations/Inuit 
Health Authority. The Authority is required to consider certain criteria 
when making a funding decision. One of these criteria is that a licensed 
physician has confirmed that the individual has a “medical condition”.169 In 
a review of access to traditional healing services, it was observed that 
support for accessing traditional healers was “arbitrary, unsystematic and 
controlled (through the referral process) by doctors who may be 
unsympathetic or ignorant”.170 It is not surprising that a bio-medical 
practitioner may have difficulty assessing whether a “medical condition” 
exists that would be assuaged through the complex social, cultural and 
physical nexus of well-being engaged by traditional healing practices.171 
Indeed, this nexus would not normally be entailed by the bio-medical 
concept as a “medical condition”. As a consequence, although Canada does 
not formally regulate traditional healers, it does impose a system where the 
decision of individual bio-medical doctors may be determinative of whether 
___________  
167  Indigneous Services Canada, Non-Insured Health Benefits (NIHB): Medical Transportation 




168  Ibid., ‘Appendix B: Client Eligibility’ 
169  Ibid., at s.8.4. If there is no licensed physician routinely available in the community, then the 
individual must seek confirmation from a community health professional or from a 
representative of the First Nations and Inuit Health Branch of Health Canada. 
170  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 354. 
171  Laurel Lemchuk-Favel & Richard Jock, “Aboriginal Health Systems in Canada: Nine Case 
Studies” (2004) 1 Journal of Aboriginal Health 28 at 29. 
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an Indigenous person is able to access such healers. Troublingly, studies 
show that band members who reside off-reserve experience particular 
difficulty having their expenses approved, due to challenges with 
navigating the bureaucratic process.172 
 V. FIRST NATION JURISIDICTION AND CONTROL 
OVER PUBLIC HEALTH SERVICES 
This last substantive section considers how First Nation governments 
exercise jurisdiction or authority over public health. 
(a) By-laws and public health policies 
In practice, First Nation governments play a front-line role in 
addressing public health within their communities.   Authority for their 
actions is recognized through multiple sources.  These include their 
inherent right to self-determination, which includes autonomy “over 
matters relating to their internal and local affairs”173 as well as “the right 
to determine and develop priorities and strategies for ... developing and 
determining health...programmes affecting them and, as far as possible, to 
administer such programmes”174 
 
Powers vis-a-vis health have also long been acknowledged within 
the federal Indian Act.  It recognizes that First Nation governments can 
pass by-laws “to provide for the health of residents on the reserve and to 
prevent the spreading of contagious and infectious diseases”.175 Such by-
laws have the force of federal regulations, so would oust any conflicting 
provincial public health laws. 
 
Pursuant to these powers, First Nation governments enact both 
by-laws and policies relating to health.  For example, the Akwesasne 
Oien:kwa Kaianerenhsera (Akwesasne Tobacco Law) (Mohawk Council 
Resolution 2016/2017-#075), which came into force in April 2017, 
identifies its enabling authorities as being the inherent right to self-
determination, section 35 of the Constitution Act, (art 3.2) and section 81 
of the Indian Act (Art 3.3).  This instrument sets out all aspects of tobacco 
control within Mohawk land, including licensing manufacturers, 
transporters, and retailers, and restrictions on sale to address public health 
interests. 
___________  
172  Michale Hankard, “Transforming Relationships and Accessing Non-Insured Health Benefits 
Travel Funding to See Traditional Healers from Off-Reserve” (2011) 1:3 Aboriginal Policy 
Studies 81. 
173 UNDRIP Article 4. 
174 UNDRIP Article 23. 
175 Indian Act  s 81(1)(a). 
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First Nation Departments of Health also develop and implement 
key health protocols and policies.  Following on the H1N1 outbreak in 
2009, which disproportionately affected First Nation communities, many 
developed influenza pandemic plans.176 The First Nations and Inuit Health 
Branch of Indigenous Services Canada is responsible for working with 
communities to develop and revise these plans.177 Unfortunately, this 
support appears to sometimes fall short: an Auditor General spot check of 
six pandemic plans in 2013 found that ether the plans were out of date or 
lacked information to determine currency, and all failed to assess the 
populations within the community.178  While Health Canada indicated a 
commitment to “continue to work in consultation with First Nations” to 
support their developing and maintaining pandemic plans, Health Canada 
did not commit to putting mechanisms in place to ensure follow-up. 
 
The creation of such plans may also be identified as a part of First 
Nation governmental responsibility, according to health transfer or 
Contribution Agreements between the federal government and First 
Nations, which are discussed below.  
 
(b) Self-government agreements 
Self-government and land claims agreements usually address 
jurisdiction or arrangements to co-manage health. For example, the first 
independent Indigenous health and social services board was created as a 
part of the James Bay and Northern Quebec Agreement of 1975.179 Both 
the Nisga’a Agreement and the Labrador Inuit Agreement described earlier 
also included health programming. These agreements are complex and took 
decades to negotiate. 
(c) Transfer or Contribution Agreements 
A third route is offered through Canada’s Health Services Transfer 
Policy, which has been operational since 1989. This option can be put in 
place within a span of just a few years, but only involves the transfer of 
administrative control over some community health services from Health 
Canada to First Nations. As of 2013, 279 First Nations administer their 
___________  
176 See, for example, Akwesasne Annual Report 2010-12, page 20. 
177 2013 Fall Report of the Auditor General of Canada: Chapter Six - Emergency Management 
on Reserves, para 6.75. 
178 Ibid at para 6.79. 
179  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 116. 
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community health programs under Contribution Agreements.180 As 
referenced above, these agreements involve the federal government 
transferring funding to communities, for the communities to use to 
administer specified programming. Authority is commonly devolved to 
administer community health promotion and public health programming 
including communicable disease control and environmental public health 
monitoring.181 The program has facilitated several community success 
stories.182 In general, all participating communities have benefited from 
flexibility in the use of program funds, and some freedom to adapt 
community health services to better meet local needs and priorities.183 
The program has also received some serious criticism.184 The control 
communities exercise is largely administrative in character. Communities 
are expected to design and deliver programs that operate within often rigid 
parameters.185 As well, the funding envelope has been based on expenditure 
the year prior to when the community enters transfer, and is only increased 
by standardized indexing, not the rates at which services are accessed. 
Funding is not modified in response to actual use or need, or increases in 
the service population, potentially creating a deficit situation. Finally, and 
perhaps most importantly, the transfer can only encompass those areas of 
health that are currently delivered through FNIHB.186 Thus, control over 
programming that targets other determinants of health such as community 
conditions, deficient housing, environmental factors and community 
development, are not included in the transfer. Although the objective is to 
promote community health through community control, many of the 
determinants of community health remain out of reach of the community, 
and the community is defined to include funding for community members 
___________  
180 2013 Fall Report of the Auditor General of Canada, Chapter 6 – Emergency Management on 
Reserves, at para 6.78. 
181 Government of Canada, Terms and Conditions for INAC Transfer Payments: Primary Care 
Authority. At section 1 and 2.2.1.1.   
182  Laurel Lemchuk-Favel & Richard Jock, “Aboriginal Health Systems in Canada: Nine Case 
Studies” (2004) 1 Journal of Aboriginal Health 28 at 45-46. 
183  Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission on 
Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and Services, 
1996) at 117. 
184 For example, see C. MacIntosh, “Envisioning the Future of Aboriginal Health under the 
Health Transfer Process” (2008) Health LJ  
185  M. Maar, “Clearing the Path for Community Health Empowerment: Integrating Health Care 
Services at an Aboriginal Health Access Centre in Rural North Central Ontario” (2004) 1 
Journal of Aboriginal Health 54 at 58. 
186  David Gregory et al., “Canada’s Indian Health Transfer Policy: The Gull Bay Experience” 
(1992) 51:3 Human Organization 214 at 216-17. 
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who live on-reserve and have status, a definition which is clearly at odds 
with how most Indigenous communities understand themselves.187  
(b) Public Health Consequences of Community Control 
The now defunct National Aboriginal Health Organization 
(“NAHO”)188 has linked the poor health status of the Indigenous population 
both to features of the current health service system, as well as broad social, 
political and environmental factors. These factors include cultural 
suppression, the effects of colonization, family and community dislocation, 
poverty and unhealthy physical environments.189 NAHO argues these 
factors can only be addressed within a larger project of Indigenous 
communities exercising self-determination: 
A return to self-determination and self-sufficiency, including the exercise 
of inherent rights, self-government, economic stability, [and] sound 
community infrastructure ... are central to improving the health status of 
Aboriginal Peoples in Canada.190 
It is commonly accepted that those populations who have direct 
control over their own lives, as well as the resources required for 
meaningful participation in decision-making processes, tend to have better 
health outcomes than those who have little control.191 Indeed, the Royal 
Commission, and others, have concluded that community control is 
essential for improving the health of Indigenous Canadians.192 
There have been very few studies on the impact of Indigenous 
community control on population health, and as such, it has proven 
extremely challenging to provide an objective assessment due to the lack of 
baseline data and the complex factors which combine to influence health 
___________  
187 Constance MacIntosh, “Relational Theory, Indigenous Peoples and Health Laws and Policies” 
in Jocelyn Downie and Jennifer Llewellyn, eds, Being Relational: Reflections on Relational 
Theory and Health Law and Policy (Vancouver: UBC Press, 2011) 230. 
188  NAHO’s funding was terminated in late 2012. Paul Webster, “Canada curbs Aboriginal 
health leadership” (2012) 379 The Lancet 2137. 
189  National Aboriginal Health Organization, Ways of Knowing: A Framework for Health 
Research by Policy Research Unit (Ottawa: National Aboriginal Health Organization, 2003) 
at 12. 
190  Ibid., at 12. 
191  Ibid., at 13. 
192  See e.g., Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission 
on Aboriginal Peoples: Volume 3 Gathering Strength (Ottawa: Minister of Supply and 
Services, 1996) at 108; Laurel Lemchuk-Favel & Richard Jock, “Aboriginal Health Systems 
in Canada: Nine Case Studies” (2004) J. Aboriginal Health 28 at 28-30, 33; Assembly of 
First Nations, First Nations Public Health: A Framework for Improving the Health of Our 
People and Our Communities (November 2006) at 24. 
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outcomes.193 There has, however, been one set of researchers who have 
twice studied suicide rates in Indigenous communities in British Columbia. 
Suicide is a serious problem within the Indigenous population. Data from 
Health Canada’s Second Diagnostic on the Health of First Nations and Inuit 
People in Canada indicated that, in 1997, the suicide rate for Inuit in the 
Northwest Territories was six times higher than the national rate, and that 
the Status population in British Columbia had a suicide rate about three 
times higher than the national average.194 The researchers set out to assess 
how those rates changed when certain other factors relating to levels of 
community control were present.195 
Both of their studies considered suicide rates in British Columbia over 
a five-year period, and correlated suicide data with other factors. The first 
study assessed the presence of six specific indicators of community control: 
completed land claims; self-governance powers including economic and 
political independence; band-controlled education; band-controlled police 
and fire services; permanent in-community health care providers; and a 
facility designated for cultural use. The researchers found that there were 
no suicides in communities where all six factors were present over the five-
year period of study, but that communities where none of the factors were 
present had suicide rates of 137.5 per 100,000. (The Canadian average is 
13 per 100,000.)196 The researchers determined that the suicide rates did not 
shift significantly unless at least three of the factors of community control 
were present. The factor which correlated with the most dramatic statistical 
shift was the Indigenous community having completed a land claim 
agreement. 
The second study developed upon the first, and expanded the factors 
under consideration to include remoteness, wealth and education, among 
others.197 The researchers’ findings were consistent with their earlier study. 
___________  
193 Catherine MacIntosh, “Envisioning the Future of Aboriginal Health under the Health 
Transfer Process” (2008) Health LJ 67.  
194  Health Canada, Medical Services Branch, A Second Diagnostic on the Health of First Nations 
and Inuit Peoples in Canada, 1999 (Ottawa: Health Canada, 1999) at para. 7.1. 
195  Michael Chandler & Christopher Lalonde, “Cultural Continuity as a Hedge Against Suicide 
in Canada’s First Nations” (1998) 35 Transcultural Psychiatry 191; Michael Chandler & 
Christopher Lalonde, “Cultural Continuity as a Moderator of Suicide Risk Among Canada’s 
First Nations” in Laurence Kirmayer & Gail Valaskakis, eds., Healing Traditions: The 
Mental Health of Aboriginal Peoples in Canada (Vancouver: University of British Columbia 
Press) [forthcoming]. 
196  Health Canada, A Second Diagnostic on the Health of First Nations and Inuit Peoples in 
Canada, 1999 by Medical Services Branch (Ottawa: Health Canada, 1999) at para. 7.1. This 
figure is for 1996. 
197  Michael  Chandler & Christopher Lalonde, “Cultural Continuity as a Moderator of Suicide 
Risk Among Canada’s First Nations” in Laurence Kirmayer & Gail Valaskakis, eds., Healing 
Traditions: The Mental Health of Aboriginal Peoples in Canada (Vancouver: University of 
British Columbia Press) [forthcoming]. 
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These new factors were not found to have statistically significant 
relationships with suicide rates. Instead, the rates were “strongly related” to 
factors associated with “cultural continuity”, including attempts to regain 
legal title to traditional lands, to establish self-government, and to assert 
control over education, social services, and health delivery services.198 
These studies present some evidence that Indigenous populations are 
more likely to be healthy if they have control not just over health decisions, 
but also over their communities in general. In contrast, some observers 
advocate approaching the issue of who ought to oversee Indigenous public 
health with caution. 
In the Naylor Report,199 the National Advisory Committee, whose 
agenda involved conceiving of a new public health agency and program for 
Canada, was unwilling to take a position on whether the public health of 
Indigenous communities ought to be placed within the mandate of a state 
forum (the new agency), or within the control of Indigenous communities. 
The Naylor Report found that Indigenous health would only be improved 
through a “wide-angle approach to health determinants and community 
development”, and that this approach must be both guided and supported 
by the affected Indigenous communities. 
However, the report authors were uncertain that community designed, 
controlled and delivered public health programming is the answer.200 The 
Naylor Report queried whether the public health needs of Indigenous 
Canadians would be better served through multiple smaller communities 
being responsible for their own programming, or by a more centralized 
entity that embedded community health programming within a federal or 
provincial organization. 201  A related question is whether the health of the 
Indigenous population will benefit from the existence of a third level of 
jurisdiction, which must form its own connections with the existing web of 
federal and provincial departments, laws, policies and practices. 
The emerging evidence is that partnerships can succeed if there is 
political will, commitment and co-ordination at all levels of government. 
Ontario’s Aboriginal Healing and Wellness Strategy, which funds and 
supports community based health and mental health care services in 
Indigenous communities, has made great strides in this area.202 The Strategy 
___________  
198 Ibid., at 18. 
199  National Advisory Committee on SARS and Public Health, Learning from SARS: Renewal 
of Public Health in Canada (Ottawa: Health Canada, 2003) (Chair: Dr. D. Naylor) [“Naylor 
Report”]. 
200  Ibid., at 79. 
201  Ibid. 
202  Marion Maar, “Clearing the Path for Community Health Empowerment: Integrating Health 
Care Services at an Aboriginal Health Access Centre in Rural North Central Ontario” (2004) 
1 Journal of Aboriginal Health 54 at 55. 
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employs a consensus model for decision-making that involves 10 ministries 
and eight Indigenous organizations. This intersectoral governance structure 
has facilitated effective programming and delivery. First Nations in British 
Columbia have similarly made considerable progress in forming 
relationships with provincial departments and agencies. Even within these 
sorts of formats, however, there remains some fragmentation of health care 
services.203  
Given the complexity and political character of health and the 
relationship between Indigenous peoples and Canada, it is not surprising 
that the authors of the Naylor Report chose to refrain from drawing any 
conclusions. Instead, they felt the issue ought to be grappled with by a 
policy body which had a longer timeline, and the ability to properly review 
and consider public health service provision and health promotion for First 
Nations and Inuit Canadians. To this it is essential to add the need to include 
the best approach for all Indigenous peoples, not just those who are 
currently served by the federal government. 
VI. CLOSING COMMENTS 
It is evident that Indigenous peoples fare poorly with regard to 
markers of population health either across the board, or within some 
population groups. Remedying this situation requires reshaping existing 
law and policy to better address a broad range of social, economic, political 
and legal issues. In some cases, great strides can be made through 
identifying and addressing gaps, and bringing the underfunding of essential 
services to an end.  
There is evidence that the health of Indigenous populations benefits 
from communities taking control over their own affairs. Canada seems 
committed to promoting some form of Indigenous self-determination. 
Although the Health Transfer Policy has been critiqued as only granting 
administrative powers and not being tied in with transfers of other powers 
relating to community health, it is a policy that can be implemented fairly 
quickly. If the funding shortfalls are addressed, and communities are better 
supported in designing and delivering programming that suits their own 
needs, it is a small step towards communities practising self-determination. 
 
___________  
203  Ibid., at 63. 
 
